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BACKGROUND 

1. My client, Aloys Ntabakuze has been serving his sentence at the Akpro-Missérété 

prison in Benin since June 2012. 

2. On or about August 16, 2024, the administration of the Akpro-Missérété prison 

abruptly confiscated all the electronic devices of ICTR prisoners currently serving 

sentences under the jurisdiction of the International Mechanism for the Criminal 

Tribunals (MICT). Upon information and belief, the search was conducted at night, 

without notice, and the confiscated items include laptops, USB keys, external hard 

drives, and other items.  

3. My client contacted me directly this week (and also sent the attached correspondence 

written collectively by the prisoners, for your attention, on September 28th) and 

confirmed that on September 24, 2024 the seized items were transported by the former 

Prison Regisseur Codjo Gaston Totohu, just before he was relieved of his functions, 

to the Headquarters of the Agence Pénitentiaire du Benin, in Cotonou, over 50km 

away. No inventory of the items seized was made or provided to the prisoners as 

is required under Rule 67 of the Mandela Rule. No guarantees have been made that 

the seized property would be maintained in proper working condition and safeguarded 

away from the heat and humidity. In fact, the former Regisseur told the prisoners in 

no uncertain terms that he had no duty to maintain the seized equipment since it was 

due to be destroyed. The matter requires your urgent attention given the 

violation of the prisoners’ rights and the likely irreversible decision the Prison 

authorities have taken regarding destruction of the seized property. 

4. To date, the prisoners themselves and some of their counsels (including myself) have 

pleaded the Registrar and the Prison authorities to request the return of the property 

to their rightful owners, but all these requests have been met by nothing else than radio 

silence, except (as far as I know) for one standard response from the Registrar to Mr. 

Philpot and another to myself, reaffirming the Mechanism’s policy of upholding 

Article 3 of the Sentence Enforcement Agreement regarding the Enforcement State’s 

jurisdiction over the conditions of imprisonment and their new policy regarding the 

unauthorized nature of the seized property. This Response is not satisfactory, does not 
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address the urgency of the matter given the upcoming destruction, and does not 

respect the Sentence Enforcement Agreement, nor the Mandela Rules and does 

nothing to protect the rights of the prisoners.  

5. If the Prison Authorities have confirmed to the Registrar that the items are being kept 

in a secure location where their integrity is not at stake, it is the duty of the Prison 

authorities to provide the evidence of the same to the Prisoners. So far, no such thing 

has been done.  

6. Further, it is claimed in the Registrar’s Response to Maître Philpot on August 29, 2024 

and in the Registrar’s Response to me on October 2, 2024, that, the Benin Prison 

authorities consider the seized items as unauthorized property which cannot be kept 

in prisoners’ cells for security reasons. First, as per the Mandela Rules, prisoners are 

supposed to receive notice when there is a change in policy, especially when it comes 

to the management of their personal belongings or their rights. Second, did the 

Mechanism receive a copy of such a policy?  

7. After so many years of an established practice allowing ICTR prisoners to keep their 

devices and have access to their legal records, at the knowledge and authorization of 

the Bénin Prison authorities since they themselves are involved in the process of repair 

and replacement of these devices, which are accessible to be verified and controlled 

on a regular basis, it is incomprehensible that such a swift confiscation could be 

approved by the Prison authorities, with de facto approval of the MICT.  

8. Removing all electronic archives form the prisoners’ possession is a 

disproportionate and unfair punishment for the alleged and unproven action of one 

individual. 

9. All the legal files of the Mr. Ntabakuze are in his seized computer and external hard 

drive. According to Rule 53 of the Mandela Rules, he must be allowed to retain 

exclusive access to these files, which contain: 

a) His entire Military-I Trial record. 

b) Relevant case law collected and organized over the years. 
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c) Personal and confidential documents, including attorney-client work product, 

documents concerning protected witnesses, personal medical records, and 

correspondence with the Mechanism. 

IRREPARABLE HARM AND VIOLATION OF RIGHTS 

10. With the total volume of this material comprising approximately 1.5 terabytes, 

producing hard copies would be impossible considering the sheer volume of data, 

thus, the mishandling or deterioration of the same would be a huge and irreparable 

loss.   

11. The identity of protected witnesses is at stake. The issue of protected witnesses is 

a high priority for the Mechanism. Breach of protection orders can lead to criminal 

charges. Indeed, witnesses from defence and prosecution often testified based on 

guarantees of confidentiality. In refusing to act, the Mechanism is complicit in 

these multiple potential breaches of confidentiality and exposure of protected 

witnesses.  

12. Considering the heat and humidity in Benin, the integrity of the material is at risk, 

so the immediate return of the electronic devices is urgent. Computers must be taken 

care of and restarted regularly, and the prisoners can take care of the devices in their 

cells. 

13. For many years, it has been an established practice allowing ICTR prisoners to keep 

their devices and have access to their legal records, at the knowledge and authorization 

of the Benin prison authorities. The prison authorities have always allowed for the 

process of repair and replacement of these devices, which are accessible to be verified 

and controlled on a regular basis. If more controls are required, Mr. Ntabakuze will 

willingly comply. Preventing him from accomplishing his life-long work towards a 

potential release is causing severe moral and emotional distress. 

14. The MICT, and the ICTR before that, established this long-standing practice to allow 

prisoners to keep their personal devices and external hard drives, to be able to 

effectively participate in their own defense. In doing so, the ICTR and MICT created 

an expectation that this 27-year-old practice would be maintained by the Sentence 

enforcement States. Equally situated prisoners serving their sentences in Senegal or 
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in Europe have unimpeded access to their own electronic legal archive via personal 

computers they keep in their possession. In fact, in searching for qualified 

enforcement states, the Registrar of the ICTR (and that of other UN ad hoc or hybrid 

tribunals) have specifically focused on the ability of the candidate prison to maintain 

a certain standard of living for their international prisoners. This included the ability 

to work and access their archives.  

15. The right of prisoners to retain their court records and archives in electronic format is 

maintained for reasons of practicality, confidentiality, and integrity, in accordance 

with Rule 53 of the Standard Minimum Rules for the Treatment of Prisoners (Mandela 

Rules), which states that prisoners “shall have access to” or keep in their possession 

documents relating to their legal proceedings, “without access by the prison 

administration.”  

16. The Mechanism has legal jurisdiction over the prisoners concerning applications for 

release and review proceedings. Both are judicial proceedings before the Mechanism 

to be heard either by the President or a judge named by the President.  

17. Additionally, the Mechanism no longer has a duty to provide legal counsel after 

conviction. Therefore, in most cases, convicted persons can only rely on themselves 

to prepare their applications for early release or review, via Direct Petition to the 

President, which Article 3 of the revised Practice Direction on commutation of 

sentences allows.  

18. Pro bono counsel can advise from afar, but a large part of the work is accomplished 

by the prisoners. Counsel works at a distance most of the time with very occasional 

visits to the prisons.  

19. Regular access to his documents is the only way Mr. Ntabakuze and his fellow 

prisoners can prepare their applications for post-conviction relief. Thus, the 

unwarranted and overzealous seizure of the electronic devices finds no justification in 

law or in fact, and it has the effect of depriving him of his ability to reflect, write 

notes, do research, and maintain hope that he will one day be released.  

20. I have represented Mr. Ntabakuze since 2007 and I can attest to the fact that he has 

been a model prisoner (all evidence to that effect can be found in his first application 

for early release, filed in November 2020, and confirmed in the President’s decision) 
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and an extremely prolific defendant, as he has greatly contributed to his legal team’s 

work. He has an intimate knowledge of his own case and preventing his access to 

his archives can be qualified as unfair and undue treatment causing extreme 

hardship and emotional distress. It is my understanding that he has conveyed the 

same to the Registrar’s team during their visit to Akpro-Missérété prison this past 

week. 

21. For an international prisoner, being deprived of his electronic work equipment 

amounts to being irreversibly deprived of all his legal rights. Access to such 

equipment contributes to the prisoners’ mental health, helps them remain challenged, 

stimulated, and maintain their intellect in the work that remains to be done to fight for 

their release. In Mr. Ntabakuze’s particular case, since being detained at UNDF and 

in Benin, he has used his ability to work and maintain a meticulously organized 

archive as a way to maintain his sanity. He has established a daily work routine that 

required to have constant access to these records, and which provided him with some 

stability, kept him busy and productive. His physical and mental health is severely 

affected since his personal computer and hard drive were confiscated without 

notice, he feels lost, demoralized, and hopeless. The past 25 years of his life 

behind bars have just been snatched away without an afterthought.  

22. The prisoners’ access to their archives and ability to work on their cases has also 

contributed to peace and serenity within the ICTR prisoners’ quarters. They 

mind their own business, despite having to co-exist with common law prisoners in 

what was originally exclusively designed as the international quarters for ICTR 

prisoners and for which the Mechanism has been paying upkeep and improvement 

costs (art. 11.2(d) Sentence Enforcement Agreement with Benin).  

23. The seizure of the computers also prevents the Mechanism from exercising its legal 

jurisdiction on review and access to liberty for prisoners who have completed large 

parts of their sentences. In essence, the Benin authorities have not only infringed the 

fundamental rights of the prisoners but also the Mechanism’s ability to exercise 

its authority over its own prisoners and complete its mandate. 
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VIOLATION OF SENTENCE ENFORCEMENT AGREEMENT AND TRANSFER TO 

ANOTHER ENFORCEMENT STATE 

24. The 12 May 2017 revised Agreement Between the United Nations and the government 

of the Republic of Benin on the Enforcement of Sentences Pronounced by the 

International Criminal Tribunal for Rwanda or The International Residual 

Mechanism for Criminal Tribunals (hereinafter the Sentence Enforcement Agreement 

with Benin) signed by the United Nations and the Republic of Benin, provides at its 

article 3:  

2. The conditions of imprisonment shall be governed by the law of the requested 

State and be subject to the supervision of the Mechanism. 

3. Conditions of imprisonment shall be compatible with the Standard Minimum 

Rules for the Treatment of Prisoners, the Body of Principles for the Protection 

of all Persons under Any Form of Detention or Imprisonment, and the Basic 

Principles for the Treatment of Prisoners, while also adhering to best practices 

in prison management aimed at ensuring, inter alia, the security of the detention 

facility and the convicted persons. [own emphasis added] 

25. The use of the verb “shall” is unequivocal: if the fundamental rights are not respected, 

the Mechanism must order or require the prison authorities to respect the rights. 

Failure to respect these rights should require transfer to another Host State with all the 

belongings of the prisoners. 

26. In not intervening, the Mechanism is not only in violation of the Mandela Rules but 

also effectively and implicitly preventing Mr. Ntabakuze from preparing his 

applications for early release. It is in breach of its duty of care to the prisoners and 

effectively preventing them from exercising their legal rights. This casts doubt as to 

the Mechanism’s true intention in seeing these proceedings through.  

27. National authorities must ensure that the continuing needs of persons serving their 

sentences under the supervision of the Mechanism are met, even if it results in 

disparities with national prisoners. Should the State be unable to adequately address 

these specific needs, it should inform the Mechanism that it is unable to enforce the 

sentence.1 Disparity between ICTR prisoners and national prisoners is almost certainly 

an issue in this situation. As a result of this disparity, it is evident that the Benin 

authorities are no longer able to safely and adequately host the ICTR prisoners without 

 
1 Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision on Request for Transfer to Another Enforcement 

State (23 January 2018) at para. 44; Prosecutor v Martic, No. MICT-14-82-ES, Decision on Request to 

Transfer to Another Enforcement State (19 December 2017) at para. 22 
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infringing their rights, solely for the purpose of equalizing their treatment with that of 

common law prisoners, which is formally and utterly in violation of the Enforcement 

State Agreement with Benin. 

28. Requests for change in the enforcement State will only be granted in the most serious 

of circumstances, where there is a direct and continuing threat to the rights of an 

individual which cannot be cured through coordination with relevant national 

authorities.2 The nearly two months silence on the part of the Benin authorities, and 

the concurrent change in the Akpro-Missérété prison administration staff and their 

refusal of the new staff to get involved, are testament of the Benin Prison authorities’ 

intent to do away with their responsibility to continue to host ICTR prisoners. Given 

the imminent destruction of the illegally seized property, time is of the essence and 

two months of being deprived of their most basic rights constitutes a serious violation. 

As such, the threshold of an immediate transfer has been met. 

29. A prisoner has standing to request such a transfer from an enforcement State when 

there are well founded allegations that said enforcement State is violating the person’s 

rights.3 

30. Many of the ICTR prisoners at the same prison are in similar circumstances. It is 

expected that other prisoners will join this application or make similar ones. Since this 

 
2 Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision of the President on Motion for Reconsideration and 
Review of Sentence of Milan Lukic (28 January 2016) at para. 19; Prosecutor v Lukic, No. MICT-13-52-ES.1, 

Decision of the President on Request for Pardon or Transfer to Another Enforcement State (7 September 2016) at 

para. 47; Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision on Request for Transfer to Another Enforcement 

State (23 January 2018) at para. 14; Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision on Requests for 

Transfer (3 December 2020) at para. 13; Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision on Request for 

Transfer (19 January 2022) at para. 18; Prosecutor v Martic, No. MICT-14-82-ES, Decision on Request to 

Transfer to Another Enforcement State (19 December 2017) at para. 13; Prosecutor v Martic, No. MICT-14-82-

ES, Decision on Request for Transfer (12 February 2021) at para. 15; Prosecutor v Dragomir Milosevic, No.. 

MICT-16-98-ES, Decision on Request to Transfer to Another Enforcement State (21 July 2016) at para. 8; 

Prosecutor v Dragomir Milosevic, No.. MICT-16-98-ES, Decision on Renewed Request to Transfer to Another 

Enforcement State (12 June 2017) at para. 13; Prosecutor v Dragomir Milosevic, No.. MICT-16-98-ES, Decision 

on Request for Transfer (24 December 2020) at para. 13 
3 Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision of the President on Request for Pardon or Transfer to 

Another Enforcement State (7 September 2016) at para. 46; Prosecutor v Lukic, No. MICT-13-52-ES.1, Decision 

on Request for Transfer to Another Enforcement State (23 January 2018) at para. 13; Prosecutor v Lukic, No. 

MICT-13-52-ES.1, Decision on Requests for Transfer (3 December 2020) at para. 12; Prosecutor v Lukic, No. 

MICT-13-52-ES.1, Decision on Request for Transfer (19 January 2022) at para. 17; Prosecutor v Lukic, No. 

MICT-13-52-ES.1, Decision on Request for Transfer (23 September 2022) at p. 3; Prosecutor v Martic, No. 

MICT-14-82-ES, Decision on Request to Transfer to Another Enforcement State (19 December 2017) at para. 12; 

Prosecutor v Martic, No. MICT-14-82-ES, Decision on Request for Transfer (12 February 2021) at para. 14; 

Prosecutor v Dragomir Milosevic, No.. MICT-16-98-ES, Decision on Request to Transfer to Another Enforcement 

State (21 July 2016) at para. 7; Prosecutor v Dragomir Milosevic, No.. MICT-16-98-ES, Decision on Renewed 

Request to Transfer to Another Enforcement State (12 June 2017) at para. 12; Prosecutor v Dragomir Milosevic, 

No.. MICT-16-98-ES, Decision on Request for Transfer (24 December 2020) at para. 12 
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issue arose almost two months ago, the Benin Authorities have not responded or 

acknowledged the prisoners’ plight, notwithstanding the diligence of the prisoners 

affected in writing to them and the Registrar. Through the attached correspondence, 

that may or may not have already reached you, but which my client has personally 

asked me to attach to this motion, the prisoners are petitioning you for this transfer if 

the matter cannot be resolved expeditiously, before destruction or irreversible loss 

of the seized property and its content. 

31. It is therefore the legal responsibility of the Mechanism to ensure that the electronic 

devices are returned to the prisoners as part of its legal duty to ensure the preservation 

of their rights, as well as their safety, and their physical and emotional security. If the 

Benin Authorities do not comply, the Mechanism must initiate the transfer to another 

Enforcement State. 

CONCLUSION AND RELIEF REQUESTED 

Mr. Ntabakuze respectfully requests that the President: 

• Order the Registrar, as per Rule 67(1) of the Mandela Rules, to URGENTLY require 

the Benin Authorities to implement measures to guarantee the integrity of the 

material, and immediately provide proof thereof to the Mechanism; AND 

• Order the Registrar to require the Benin Authorities to URGENTLY return all the 

equipment belonging to Mr. Ntabakuze in the next few days, in compliance with Rule 

53 of the Mandela Rules. 

• If the Benin authorities do not respect the requests of the Registrar, in a last resort, 

Mr. Ntabakuze requests an IMMEDIATE transfer to another host country, such as 

Senegal, with all his electronic equipment and other personal belongings.  

Word Count: 3,063 words 

Respectfully submitted this 10th October 2024 
 

Sandrine Gaillot, Esq. 
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