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INTRODUCTION

This request for leave is submitted pursuant to Rule 83 of the Mechanism’s Rules of
Procedure and Evidence (‘RPE’)! by the International Criminal Court Bar Association
(“ICCBA”). It requests leave for the ICCBA to file submissions concerning the matters

raised in appellate proceedings concerning Defence Counsel Mr. Peter Robinson.?

THE ICCBA

The ICCBA was established in 2016 and is registered as a non-profit foundation in the
Netherlands. It is independent of the Court and States Parties to the Rome Statute. It is
primarily funded by member subscriptions. In 2019, the ICCBA was officially recognised
by the Assembly of States Parties as an independent representative body in accordance with
Rule 20(3) of the ICC Rules of Procedure and Evidence.®

The ICCBA serves as a collective voice for the independent lawyers who represent
defendants, victims and others before the ICC. Its membership is drawn from the ICC’s
List of Counsel, as well as the more junior jurists who serve as support staff on counsel
teams. The ICCBA is the only organisation which brings together the expertise and
experience of private lawyers who are qualified to practice before the ICC. In this role it
engages with the organs of the Court, the Assembly of States Parties and others to represent

external counsel and their teams.

In addition to its role addressing questions of legal representation, the ICCBA has an
important role to play on substantive questions of defence and victims’ rights before the
Court. In this respect it is the ICC equivalent of the Association of Defence Counsel
practising before the International Courts and Tribunals (“ADC-ICT”). That body was
initially established at the instigation of ICTY judges in recognition of the need for a body
which could make collective representations for defence counsel involved in all cases at
the ICTY.# This reflects the fact that, while the Prosecution is carried out by one unified
entity and therefore able to speak to matters in a Court-wide manner, that is not the case for

the defence.

I MICT/1/Rev.8, 26 February 2024.

2 MICT-18-116-AR90.1, Prosecutor v. Nzabonimpa et al, Appeal of Decision on Allegations of Contempt,
3 March 2025 (‘Mr. Robinson’s Appeal’).

8 ASP Resolution ICC-ASP/18/Res.6, 6 December 2019, paras 78-81.

4 See ICTY Press Release, ‘Judges’ Plenary Session adopt reforms concerning Defense Counsel Teams’, 19 July
2002, available at: https://www.icty.org/en/press/judges-plenary-session-adopt-reforms-concerning-defense-
counsel-teams.
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This role of the ICCBA means that it is uniquely placed to assist on certain matters. These
include both (a) questions concerning legal representation and (b) questions concerning

defence counsel’s ethical obligations.

In this regard the ICCBA is similar to the ADC-ICT.> The provision of amicus curiae
submissions has been an important function of the ADC-ICT since its founding, with such

submissions frequently welcomed by the judges of the ad hoc tribunals.

The ICCBA emphasizes that any submissions made by it are produced entirely

independently of counsel and support staff acting in the case in question.

SUMMARY OF PROPOSED SUBMISSIONS

Should leave be granted the ICCBA will make submissions on one discrete issue arising
from the Mr. Robinson’s appeal, namely that the Code of Conduct is the lex specialis in
matters pertaining to Defence counsel’s ethical obligations, and that the Mechanism must
interpret the Code in a manner allowing counsel to both, a) act in their client’s best interest,
and to b) “act honestly, independently, fairly, skilfully, diligently, efficiently and

courageously”.®

The ICCBA intends to support Mr. Robinson’s submission that the Single Judge erred by
failing to give consideration to the role and responsibilities of Defence counsel towards
their client when interpreting judicial orders.” The ICCBA’s proposed submissions will not

repeat Mr. Robinson’s arguments on this point.

The Code of Conduct was adopted specifically to address the issue of Defence Counsel’s
ethical obligations and duties towards their clients, the Mechanism and other stakeholders.
It also provides for mechanisms in case of alleged breaches of Counsel’s obligations under
the Code. As such, it is the lex specialis through which the acts and omissions of Counsel

must be viewed and interpreted.

The fundamental principles of the Code of Conduct are enumerated in Article 3. This
provision clearly set out that Counsel is presumed to act in good faith and in accordance

with their obligations. Although Article 3 (ii) points to a potential tension between the “duty

> See ICC, Pre-Trial Chamber 111, Prosecutor v. Kony, ICCBA observations on the process of selecting counsel
to represent the rights and interests of Joseph Kony during in absentia confirmation proceedings, 22 April 2024,
ICC-02/04-01/05-496.

6 Code of Professional Conduct for Defence Counsel Appearing before the Mechanism and Other Defence Team
Members, MICT/6/Rev.1, 14 May 2021, Article 3 (i) and (ii).
" Mr. Robinson’s appeal, paras 100, 104.
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of loyalty” to Defence counsel’s clients and “their duty to the Mechanism to act with
independence in the administration of justice”, it also presumes that these duties can be
exercised in a “consistent” manner. The Single Judge failed to apply this presumption as
concerns Mr. Robinson and instead erroneously gave disproportionate value to the duties
towards the Mechanism’s protective measure orders, without due regard to Mr. Robinson’s

ethical obligations towards his client.

The ICCBA will argue that recourse to contempt proceedings is misguided, because a
proper evaluation of Counsel’s competing obligations shows that the present case squarely
falls in the ambit of a disciplinary matter under the Code of Conduct. In this sense, the case
significantly differs from the Bemba et al. case before the International Criminal Court, in
which Defence counsel was accused of giving specific instructions violating Court orders,

rather than simply erring in balancing competing interests.

The ICCBA would also provide submissions on the sui generis nature of the international
courts and tribunals and the limited jurisprudence guiding counsel on balancing their duties
to the Court and their obligations to clients, especially in politically sensitive cases. The

Single Judge’s decision did not account for this specific complexity.

Should leave be granted, the ICCBA intends to file its submissions on an expedited

timeframe to avoid further delay in the resolution of the matter.

RELIEF SOUGHT
In light of the foregoing, the ICCBA respectfully requests that the Appeals Chamber:

GRANT LEAVE to the ICCBA to file submissions on the above identified matters
pursuant to Rule 83 of the RPE.

Word count: 1,050

Respectfully submitted,

Philippe Larochelle
President
ICCBA

Dated this 20" day of March 2025
at The Hague
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