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l .  ' fhe 

Appeals Chamber ol '  the Internat ional Residual Mcchanism l i rr  Crirninal  
- l ' r ibunals

("Appcals Charnber" and "Mechanism", respect ively) is seised ol 'a request fbr the assignment of

counscl t i lecl  by El i fu,cr Niyi tegeka on 29 Apri l  2( l l4. t  The Prosecut ion respondcd to the Motion on

7 May 2014.2 Niyi tegeka f  i lecl  a reply on l6 May 2014.1

I. I}ACKGITOUNT)

2. Niyi tegeka was the Minister of  Inf i rrmation in the Rwandan Inter im Governmcnt in 1994.r

On l6 May 2003, Tr ial  Chamber I  ol ' the Internat ional Criminal Tr ibunal tor Rwanda ("Tr ial

(--hamher" and "ICTR", respect ively) convicted Niyi tcgeka of genocide, conspiracy to commit

gcnocide. direct and publ ic inci tement to commit genocide, and murder,  exterminat ion, and othcr

inhunrane acts as cr intcs against huuranity.s Thc Tr ial  Charnbcr sentcnccd him to imprisonment t t l r

lhe rernainder of his l i l 'e.6 On 9 July 2(X)4, the ICTR Appeals Chamber disrnissed Niyi tegeka's

appeal against his convict ions in i ts ent i rety and aff i r rnecj  his sentence. t  The ICTR Appcals

Chamber has cl ismisscd Niyi tegeka's f ivc previous requcsts fbr review on 30 June 2(X)6,n

6 March 20(l l , ' )  23 January 2008, r0 12 March 2009, r t  and 27 January 2010. 12 Niyi tegeka is

cuncnt ly serving his sentence in the Koul ikonr Detent ion Unit  in Mal i . l l

' I |eq t t0 teuu. r | . i t t ' r t l ' t t t te t t r l t l t t tu t l ( 'eCnt l l ' s ignut i t t t t

lArt i t le l t)  du Sttt tut l t t  M' l 'Pl;  art ic ' le:;16 et 116 r lr t  Rlgleuretrt  t l t t  M7' l '11.29 Apri l  2014 ("Morion"). An Hnglisl t
t rans la l ion  was I ' i l cd  on  2  Junc  2014.
:  I ) rosccut ion  l l csponse to  E l idzcr  N iy i tcgcka 's  l l cqucs t  l i r r  Ass ignnren l  o [ 'Counsc l .  T  May 2014 ( " l tespgnsc" ) .' M e t n t l i r e e t t r y p l i q t r d l u R ! p r n s e t l t l l ' r t x ' u r e t t r i t l t t u l | e q t t 8 t e t t u . r . | ' i n ' s l ' u n e r l r d t l n n u n ( e e n t l i . , ; i l l l l | i l l l l l l ' l l l l

Crttrsci l  portr reltr l : ;enter les int lr t t , ;  d' l : l i lz.cr Nir i te14t:ku.". l6 May 20 l4 ("|{cply").  An English lranslat i t ;n was l ' i lor l
on  2  Junc  2014.
1 ' l ' l te 

Pnt,; t '<'utor r ' .  F-! i iz.er Nit ' i te74ekt. ( lasc No. lCl ' l t -96-,|4- ' l ' ,  JLrdgcmcnt ancl Scntencc, l6 May 1003 (. ' l ' r ial
Judgcntcnl").  para 5; El i ! : .er Ni; ' i tel ieku t ' .  

' [ 'he 
Prut.rer.rrtrrr,  Casc No. lCl ' l t -96-14-A. Ju<jscn]cnt. 9 Julv l(X)4

("Appcal Judgcnrcnl").  para. .1.
' ' I ' r ial  Juclgcmcnt. para, 4t l0
u ' l ' r ial  

. ludgcnrcnt. para. 5()2.'Appca l  
Judgcrncn l .  pura .  270.

"P.l i iz.er Nivi lepekt t ' .  Tlte Pro.tet ' l lor ' .  Casc No. lCtl l  96-14-lt .  l )ccision on l lcqucsl f i .rr  Rcvicw, l0 JLrne 2006 i" l . i rst
l lcvicw l)ccision"). Para. 7(r.  See tt l ro I i l i ter Nit, i teyeku v. ' l - l te Pnttecr,trrr,  Casc No. ICTR-96-14-R, T)ccision on
Rcqucst l i rr  Rccttnsidcration ol ' thc l)ecision on l lcqucst f i rr  Rcvicw, 27 Scpte mbcr 2006, p 2.
" EtiAvr Nit ' i teyekt r.  

' l ' l te 
Prose<'rt tr tr ,  Case No. lC'f l{-96-14-l l ,  l )ccision on l lcqucsi lbr l{evicw, 6 March 2(X)7

("Scctrtrt l  Rcvicw l)ccision"), para , l I  See ul.ro Eti lzer Nivitegeku v. ' l '1rc Prttrec.utrtr,  Casc No. IC'f l t-96-14-l{.
l ) cc is ion  on  Rccprcs t  l i r r  C la r i f i ca t ion .  l7  Apr i l  2007.  para .5 .
" '  El i ! : ,er Ni.t ' i tegeku v. 7-l te l)ro.secrrtrr,  Casc No. IC' l l {-96- l4-R, I)ccision on Third l lcqucst l i rr  l lcvicw.
23 January 2001t ("-fhircl  l lcvicw l)ccision"), para. 33.
" El i ! : .er Nivite!!eku v. 

' l - l te 
Prut:;ecrrtor, Casc No. lCTlt-96-14-R, l)ccision 6n Fourth I lcqucst l i rr  Rcvicw, publ ic

rcdactcd vcrsion, l2 March 2009 ("Iburth l lcvicw t)ccision"), para..54 See ul l ;6 Eti f t ' r  Nit , i iegeka t,  1'he I 'nnecrtt ,r .
casc No. lcl ' l {-96-14-R. I)ccision t ln Morion l i rr  clari l ' icat ion, I  July 2009, para. 1t '  El i lz.",  Nit ' i tegekct t '  The Prrt.secttt t tr ,  Casc No. ICTR-96- l4- l l ,  l )ccision on Fif th Rcqucst t i rr  I l .<;r, icw.
27 Jantrary 2()10 ("Fif lh l lcvicw I)ccision"), paras I0- l l .  See ul.ro El i lz,er Nit, i regeka t, .  ' l 'he prr.re,, / /)r .  Casc No.
lC' l- f t-96- t4-l{ .  l )ccisi t tn t>n Mtlt ion ftrr l {cconsideral ion ol '  Fi l ' th l lcvicw l)ccision, 2.5 March Z()10, para.7 .t 'Ser ' l ' l te  Pr r t tec t r l r t t  t ' .  t : t i | : .e r  N i t ' i te14eku,  Casc  No.  IC ' l -R-96-14- ' l ' ,  l )oc is ion  r ln  the  En l i r rocmcn l  o l ' scn tcncc .  4
l)cccmbcr l()0t i .  n. .}

Casc No.  M IC' l  -  l  2-  16- l { 6 Novenrber  20 l4
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il. SUBMISSIONS

3. Niyi tcgeka requests thc assistance of counsel l t l r  the preparat ion ol '  a potent ial  requcst l i ) r

rcv iew. r {  Hc  contends  tha t ,  in  l igh t  o l 'h is  ind igcn t  s ta tus ,  the  ass ignment  o f  counse l  pa id  by  thc

Mcchanism is rrecessary in t l rder [o ensurc the f 'a irness of Lhe proceecl ings against himls ant j  that,

duc to the rcnrotc local, ion ol ' thc Koul ikoro Detent ion Unit ,  i t  is i rnpossiblc for hirn to t ' ind counsel

who wtluld bc wi l l ing Lo assisl .  hin pro hono.t6 Consequent ly,  Niyi tegeka rcquests the assignment

of counscl at  the expense t l t ' thc Mcchanism or,  in the al tcrnat ive, to be transl 'erred to a statc where

lree legal assistance is guarantecd f i l r  in iJ igent persons whosc convict ion is l ' inal .r7

4. Niyi tegeka contcnds that he nceds legal assistance in l ight of  developrnents in thc

jur isprudcncc o1' the ICTR lol lowing his convict ion, which in his vicw could amount to "new l 'acts"

pursuant  to  Ru lc  146 t t l ' the  Ru les  o f  Procedure  and Ev idence o l ' the  Mechan ism ( "Ru lcs" ) . r8To

support  his claim, Niyi tcgeka submits that hc was convicted lor the cr ime ol 'conspiracy to cornmit

genocidc whi lc Clement Kayishema and Obcd Ruzindana, who were f i rund to have part ic ipatcd

with Niyi tcgcka at a Ineet ing to plan thc ki l l ing of ' the' futsis in Bisesero, were not prosecuted l i r r

this cr i rne,r 'Niyi tcgeka argues that,  as a result ,  his convict ion f i l r  conspiracy to commit genrrcide

invo lvcs  an  abuse o l 'au thor i ty  by  thc  Prosccut ion  and v io la tes  the  pnnc ip le  o l ' cqua l i t y  o l 'a l l

persons bcfore the ICTR,2( 'He also claims that his cunvict ion was bascd solely on thc test imrlny ol '

Witness GGV, al though lC' fR jur isprudence prohibi ts rel iance on uncorroborated witness

tcs t in rony . l l

5.  ln relat ion to his convict i t ln l r l r  exterminat ion, Niyi tegeka submits that thc Prosccut ion

abused i ts authori ty in lai l ing to disclose exculpatory mater ial  relevant to his al ib i  l i r r

l0 Apri l  1994 in a t imely manncr. l2 Furthennorc, Niyi tegeka contends that rhe Tr ial  Charnbcr 's

reject ion o1'his al ib i  is indicat ive of unequal t real .rnent given that a separate tr ia l  charnber ul t imately

acceptcd the samc al ibi  in the case of Andrd Rwarnakubo." A, to his ct lnvict ion l r l r  murdcr in

rclat iot t  to thc death ol ' thrcc fut .s i  c iv i l ians. Niyi tegeka argucs that he lacked suf l jc ient not ice ol ' thc

ident i ty ol ' the vict ints as requircd by current ICTR - iur isprudence.za Niyi tegeka claims that thc

" '  Mot ion ,  paras .  I  l -  I2 .

Nt>s .  IC I ' f l t -96-10-A and IC1 ' l t -96-17-A.  Judgemenr .  l3

( lasc  No.  MlC l ' -  l2 - I6 - l t

El.izgp|run Ntukirutintunu utttl G4rartl Ntukiru!itnura, Cascs
l)cccnrber 2004, pura. 74, Pro,sec'tttrtr v. Artclr! Ntagerurct e!

J

6 Novernber 20 l4
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Prosccut ion's lai lure to disclose the idcnt i ty ol ' the vict ims violated his r ight to a fair  t r ia l  and

warrants the Tr ialJudgenient being declarecl  nul l  as a rernedy l i r r  the prejudice suf lered.25

6. The Prosecut ion respclnds that Niyi tegeka's request should be dismissed as he fai ls to show

that the provisir ln o1'  lcgal assistance is necessary to ensure the I 'a irness of the proceedings against

him.26 ln part icular,  the Prosecut ion argues that Niyi tegeka repeats submissions that have already

been disnr isscd at t r ia l ,  by the ICTR Appeals Charnber as part  ol 'Niyi tegeka's appeal against the
' fr ia l  

Judgement,  or in the context of 'h is subsequent reql lests l i r r  revicw.27

I I I .  DISCUSSION

1. The Appeals Charnber recal ls that,  as a nratter of  pr inciple,  i t  is not t i r r  the Mechanisrn to

assist  a convicted pcrs()n whosc case has reached f inal i ty.  I t  is only in exccpt ional c ircumstances

that a ct lnvictcd person wi l l  be granted legal assistance at the expense ol ' the Mechanism alter a

final judgernent has bccn rcndcrcd against him.28 At the preliminary exarnination stage of a rcqucst

l i r r  rcvicw, legal assistance wi l l  bc grantcd only i f  the Appeals Chamber deems i t  "nccessary to

cnsure the fairness o1' the procccdings".2'Thir  ncccssi ty is,  to a great extent,  assessed in l ight ol ' thc

potential grounrls firr review put li lrward by the applicant.r{'

tJ. 
' l-urning 

to the first argument raiscd by Niyitcgcka as a poLential ground lirr review, namely

that,  unl ike him, Kayishema and Ruzindana were not prosecuLed fbr the cr ime of conspiracy to

comnrit genocide, the Appeals Charnber recalls that the Prosecution has a broacl discretton in

rclat i t tn t t l  thc ini t iat ion of prosccut ions and the preparat ion of incl ictments.t '  Mure,,uer,  a tr ia l

chanrbcr 's conclusion on the individual cr iminal responsibi l i ty of  an accused is the result  ol 'a

cotnplcx evaluat ion of al l  the evidcnce prcscntccl  in relat ion to that accusecl.r2 Bearing in mind thesc

principlcs, thc Appeals Charnbcr is not sat isf  ied that this potent ial  ground of review has any chance

ol sucscss. and thcrcl i r re i t  does not just i ly the assignmcnt ol '  counsel at  thc expense ol '  the

Mechan is rn .

rr l ,  Casc No. lC't ' l {-99-46-A. Judgcmcnt. T July 2006, pura 23, ' l ' l te Prut,;ett i l r tr  v. l t 'nttryoi,s Kureru,Casc Nrr. lC' l ' l t -gl-
74--f.  Judgcmcnt and Scntencc, 7 l)cccmhcr 2007. para. l4l  l tcply, para 7.
" Mtlt ion. nara. 20.
' t ' l l c rp , rnsc ,  paras .  l .  8 .
' '  Rcspt lnsc .  paras .  l -7 .
' 'n l-run| 'r , i .s Kttteru r ' .  Prosecti l r tr ,  Casc Ntl .  MICT-12-24-lt .  l )ccisi t ln on Rcqucst for Assignnrcnt of Cpunscl.
4 l)cccrnbcr 2ol2 ("Kuretrr l)ccision ol '4 l)cccnrbcr 20 12"), para. 10. t . i t ing Frunsoi,,s Kureru r, .  

- f l te prrt ,set.utor,
Casc Ntr lCl ' l t -O 1-74-lt .  I)ccision trn l lccprcsts l i rr  l l .cvicw and Assignnrcnt of Cgunscl, 2t l  Fchruary 2(\ l l  ("Kureru
I )cc is i t rn  o l  28  f i cbruary  2Ol  l " ) .  para .  .19 .
- "  Kurenr  l )cc is i t rn  r r l ' 4  l )cccnrbcr  2012. ,  para .  10 .  < ' i t ing  Kureru  l )cc is ion  o l '? [ l  Fcbruary  201 l .  para .  j9 .
" 'Kr t rc ' ru  f )cc is ion t r l ' 4  I )cccrnbcr  l0  l2 .para .  t0 ,  c ' i t i t tg  Kureru  l )cc is ionof  2 l iFcbruaryZOt t .para  39 .' t  

Sc'e T-lra Pntsectttr tr  r ' .  Jeutt-Putr l  Akti t 'e:;u, Case No, lC' l ' l t  96 4-A. Jucigcm.nt, i  Jrn. )ott t ,  purn. 94, t , i t i t r14
Prrtsecrrttr  r ' .7r. i t t i l  l )elrt l i (  etrr l . .  Casc No l ' l ' -96-21-A, Juclgement, 20 F.chruary 2001. para.602

Casc  No .  M IC ' l -  l 2 -16 - l t 6  November 2014
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9. In rclat ion to Niyi tegeka's rcmaining arguments, thc Appeals Chamber observcs that they

largcly repeat submissions which have been considered by the ICTR Appeals Chamber in the

context of  Niyi tegeka's pr ior requests tor review, In part icular,  the Prosecut i t ln 's tai lure to t imely

disclose exculpatory matcr ial  in relat ion to Niyi tegeka's al ibi  tor l0 Apri l  1994 was addrcssed in

the First  Revicw Dccision,33 where the ICTR Appeals Chamber heltJ that the mater ial  could not

havc been a decisive l 'actor in reaching thc or iginal  decision.sa Likewise, in i ts Sccont l  Review

Dccision, the ICTR Appeals Charnber expl ic i t ly rejected Niyi tegeka's argument that the acceptancc

tr l ' thc accused's al ibi  in lhe Rutamukuha case const i tuted a new tact tbr the purposes of review.15

10. As to the' Ir ia l  Chanrber 's rel iancc on the test imony of Witncss GGV, in i ts Fourth and Fit th

Review Decisions, thc ICTR Appeals Chamber considered that the witness'  credibi l i ty had becn

l i t igated at t r ia l  ancl  on appeal,  and rejectecl  Niyi tcgeka's requests to revisi t  the matter. to The

Appeals Chamber f inds unpersuasive Niyi tcgeka's attempt to re- l i t igatc this issue by erroneously

clairning that the jur isprudcnce disal lows rel iance t ln uncorroborated witness test imony.rT Coutrary

to his submission, i t  is wel l  establ ishcd that t r ia l  chambers have discrct ion to decide whcthcr

conrtbttraLitln is ncccssary, and t() rely on uncorrobrlrated, but otherwise credible, witness

lcst i t r tony.t*  At regards thc al lcgccl  lack ol 'not ice of thc ic lent i ty of thc vict ims in relat ion to

Niyi tcgeka's convict ion l i r r  murdcr,  the Appcals Charnber clbserves that s imi lar arguments by

Niyi tegeka were addressed both in thc Appcal Ju<Jgcment and in the 
- fhird 

Revicw Decision.re

l l .  ln vicw of the t i r regoing, i t  is apparent that a large part  of  Niyi tegeka's submissi t>ns

et ' l 'ect ively seek reconsiderat ion of thc ICTR Appcals Chamber's decisions disrnissing his pr ior '

rcqLlests l i l r  review. ' l 'he Appeals Chamber recal ls that decisions reject ing requests l i l r  rcvicw are

l lnal  dccisions cl t ls ing the proceedings and, as such, are not subject to reconsiderat ion. ' t0 In any

cvcnt,  having considcred Niyi tegeka's potent ial  grounds t i r rrcvicw, the Appeals Charnber t inds that

Niyitegeka has lailed to show that thc t'airncss of thc proceedings requires that he be atlorded legal

assistancc undcr the auspices of the Mechanism's legal aid systern.

" l ' r t t . ter t t tr tr  t ' .  Niki l tr  Suinrt i t '  et a/. ,  Case No. I1 -0,5-t l7-A, Judgcnrcnt, 23 January 20 14. para l0-55, See rr l , ia
Pntsectr lr tr  v. Vlort i tnir [)onlevi<(. Casc No. IT-05-[J7/l-A. Judgcmcnt,2T January 20 14. para 143.t1  

l j i r s t  l ( cv icw l )cc is ion .  na l .as .  5 .5 -59 .
t ' I t i r s l  

l { e v i c w  l ) c c i s i o n .  p a r a .  1 4 .
t '  

Scconrl l lcvicw l)ccision, naras. 6-7.
" ' f j t r t t r th  l l cv icw l )cc is ion .  para .41  ,  re . le r r i r r14  to ' l ' r ia l  Judgcrncnt ,  paras ,  2 l l -213.  Appea l  Judgomcnt .  paras  146-1 .57 :
F' i{ ' th l tcvicw I)ccision, para. 8, relerr i t t14 /r i  Fourth l tcvicw l)e cisi t ln, paras. 46-47.
"  Mot ion .  para .  13 .
tt .S"", 

".g..  
Jettn-l l t tpt i .sle Cutete v. Tlte Pro.rec't t tor. Casc No. tCTR-00-6 l-A, Judgcment, 9 Octofrer ZglZ, para, l3g,

relerr irrTi t t t  Alrt t ' .s Nlubuktt:e r ' . ' l -he l)rct.retulor, Casc No. lC'f l t-9t i-4lA-A, Jurlgcment, t t  May 2011, para. l5g.
l) t t tni t t iqtte Ntuu't tktt l i l t 'u) ' t t  t ' ,  Tlte I)r(). \eL'ul()r,  Casc No. IC'tR-0.5-t i2-A, Judgement, para.2l,  Frctng'. i ,r  Kctt ieru t, . ' l ' l re
Prrtrecuntr- Case No. ICTI{-01-74-A. Judgcmcnt, 2 Fcbruary 2009, para. 45, I l t lepfutnse Hutegekitnuttu t , .  Tlte
I)nt 'rectt l t tr ,  Casc No IC'f l t-00-.5.511-A, Judgcnrcnt, I  May 2012, para. 1.50, I / lar '<.. i ,s.re Renztt lu r, ,  Tlte pr.set,r/ / .r , . .  Casc
No.  lC l ' l t -97-3  l -A ,  Judgcnrcn t ,  I  Apr i l  20  1  l .  para  5 ,56 .

Case No MlCl ' -  l2-16-R 6  November  20 l4
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12. 
' l 'he 

Appeals Chambcr emphasizes that i ts f indings in this dccision pertain str ict ly to

Niyi tegeka's request f i r r  the assignment of counsel and not to the meri ts of Niyi tegeka's potent ial

requcst f i r r  review. I l '  and when such a requcst is t j led, the Appeals Chamber wi l l  make i ts

dctcrrninat ion on thc rncr i ts.

13. Final ly,  the Appeals Chamber dismisses Niyi tegeka's al ternat ive requcst to be transf 'erred to

another state where legal aid is guarantecd fclr  indigent persons whrlse convict ion is f inal .  Pursuant

to Rulc 127 <' t I  thc Rules and Art ic le 5 of the relevant Pract ice Direct ion,al  i t  is the Prcsident of thc

Mcchanism, and not the Appeals Chamber, that can and shal l  designate thc state in which

iurprisonmcnt shall be scrved and decide on any subsequent requcsts firr transf'er to another

cn l i r rccrncnt statc. t l

IV. DISPOSITION

14. fror the lorcgoing reasons, the Appeals Chamber hereby DISMISSES the Motion.

Done in Engl ish and Frcnch, the Engl ish vcrsion bcing authori tat ive.

Done this 6th of November 20 14,
At Thc Hague,
The Ncthcrlands

Judge Jean-Claude Antonctt i  appends a separate opinion.

(1^,- $ u't
Judge Theodor Meron, Presiding

t '  
Appcal . lu<J1rcnrcnl. .  paras. 239-242;' t 'hird Rcvicw l)ecision, para. 7.' " '  
Kur " ,u  l )ec is ion  o f  4  l )cccnrhor  2012.  nara .  I  l .

{r  S't 's l)racl. tcc l) ircct ion on t lrc l)roccdure l i rr  l )csignation ol ' thc Srarc in Which a Convicrcd Pcrson is tp Scrvc FIis or
I ' l c r  Scntcncc  o l  ln rp r isonnrcn t  (MlC l ' /2  Rcv .  l ) ,24  Apr i l  2014.  Ar t i c lc .5 .'"  

See Pnxectt!r tr  v. Rudi.sluv Kr.r l i t ( ,  Casc No, MICT-13-46-t is l / lT-9t l-13-ES, Order l)csignal ing thc Srarc in Which
l {ac l i s lav  Krs t i i  i s  1o  Scrvc  thc  l lemaindcr  o l 'h is  Scn lcncc .  l9  Ju ly  20  13 .  Thc  cor rcspond ing  d<runrents  o l  thc  lC ' l  l {
and thc lntcrnal i t lnal Crint inal 

' l ' r ibunal 
l i rr  thc l 'ormcr Yugoslavia (" lC' l 'Y") also endow the Prcsidcnt with thc powcr to

dcsignatc thc statc in which inrprisonnrcnt shal l  bc scrvccl I :or thc lC' l ' l { ,  rcr l)ract icc l) ircct ion on thc pr6ccdurc I irr
l )cs ignat ion  o l ' thc  S ta tc  in  Which  a  Conv ic lcd  l )c rson is  to  Scrvc  h is /hcr  Scntcncc  o l ' In rp r isonment  [As  rcv iscd  anr l
anrcndctl  on 23 ScPlcnrbcr 2o0tl l .  Art iclc 4: Tlte Prut ' ;et 'ut()r r ,  Gertrges Rtt1414itr,  Casc No. ICTR-97-32-A26. l)ccisi t>n
on lhc Enlorccnrcnt ol 'Scntoncc Art icle 26 tf  t l te Stcttute & l l t t le l0J(A) rt  t l rc Ryle.s pl 'Pntcedrrre und Et, i lent.e,
l3 lrchruary 2(X)l l .  para 7. l i rr  thc lC' l 'Y. .ree l lulcs ol 'Proccdurc and Bvi<jencc, lTl32lRcv.49.22 Muy 2013. l tulc
10 . ' ] (A) :  I ) rac t i cc  l ) i rcc t ion  on  thc  Proccdurc  fo r  th0  In tc rna t iona l  Tr ibuna l ' s  l )cs ignat ion  o f  rhc .S tarc  in  Which  a
( l t rnv ic lcd  l )c rs t l t t  i s  lo  Scrvc  l r i s /hcr .Scntcncc  o l ' ln rp r isonnrcn t  ( l ' 17 t37 l l (cv  l ) ,  I  Scp tcmbcr .2 (X)9 ,  Ar t i c lc  5
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OI'INION INVIDUEI,I,E, CON CORDAN'T-E

Je souscris pleinement i r  la ddcision rendue par la Chambre d'appel tendant au rejet de la requ€te

du condamnd El idzcr Niyi tegeka. ' l 'outefois,  compte tenu de I ' importance de la requ0te, j 'est i rne

ndcessaire de laire part  de mon opini t)n sur un plan gdndral  d 'une demandc en rdvision pr6scntdc

par un condamn6 dcvant une jur idict ion intcrnat ionalc qui sol l ic i te I 'assistance d'un avocat aux

l iais du Mdcanisme residuel pour les tr ibunaux pdnaux internat ionaux.

[ ,a Charnbre d'appel a eu I 'occasion d'dvoquer cette questron et avalt  considere qu' i l  y avait  une

possibi l i td d'af l 'ecter d un condamni un consei l  pendant une durde l i rni tde.

En el ' lL ' t .  c l lc rappel le que < c 'est d t i t re except ionnel qu'une personnc c()ntre laquel le un jugement

ddf ini t i i  a ete rendu peut sc voir  acc<lrder I 'assistance d'un consei l  aux frais du Micanisnre aprds

qu'un. jugcrncnt di l in i t i f  a i t  dt6 rendu contrc lui .  Au stadc de I 'exanren prdl inr inaire de la derlandc

cn rdl ' is ion, I 'assistancc d'un consei l  ne.sera accr lrd6e que si  la Chambre d'appel juge cette

assistance n6cessairc pour assurer l '6quitd de la proc6dure. Cette ndcessitd est dans uue large

lncsure apprdciie I la lumibre des m()yens que le requerant entend invoquer i I 'appr"ri cle sa

t.lcmandc ,, 1.

Je ne partagc pas ce point dc vuc car i l  est suscept iblc d'appeler des demandcs dc r6vision < cn

cascade >. Un cl'f 'et, un condamn6 purgeant sa pcinc p()urra toujours penser qu'il a 6t6 mal assiste

ou tnal reprdsent i  par ses ct>nsei ls ant6r icurs et que dans ces condit ions, i l  doi t  refairc I 'enqu0te

avcc un nouvcl av()cat qui  rcchcrchera des t6nroins pour 6tabl i r  I 'existence de fai ts nouveaux.

Ceci me parai t  t rds dangcreux pour la s6curi td jur idiquc des jugements rendus par une jur idict iorr

internationale apres un trds long processus qui dure des annees oD les preuves ayant ab<luti d la

ddclarat ion de culpabi l i td de I 'Accuse ont i t i  pr isent6es par I 'Accusat ion et contestdes par la

Ddl 'ense. I l  convienL dgalcurcnt d 'a. jouter i r  ce tableau les preuvcs pr6sent6es par la D6f 'ense au

molnent de la pr isentaLion de ses tn()yens.

l l  convient dc rappeler quc ce procbs s 'est ddr()ul i  s<lus le contrOlc dcs juge.s qui pouvaient en cas

dc doute t lu dc moyens de preuve discutablcs denrander aux part ics de compl i ter leurs argulnents

ou d'c l lc-rn€me, t t rdonner la comparut ion de t6rnoins ou I 'adrni .ssion de nt luveaux 6l6urcnts <Je

Case No.  M lCl  -  I  l -  l6- l t 6 Novcmber  20  l4



855

prouvc en application dc I'article 98 du Rdglemcnt de proc6dure ct dc prcuve du TPIRz. Compte

tenu du professionnalismc des jugcs de la Chambre dc premidre instance, il serait 6tonnant qu'ils ne

se soient pas posds la qucstion ct qu'ils aient conclu qu'il n'y avait aucune raison de compldter les

6limcnts d charge et les 6l6mcnts ir ddcharge.

A mon avis, il serait extrdmement grave d'cntrcr dans cette voie car pourquoi accorder une telle

dcmande d un condamn6 ct le refuser d un autrc ? De m6me, pourquoi introduire cctle notion de

circonstance exccptionnelle ? j'estime qu'cn matidre de r6vision de procds basdc sur des faits

nouveaux, Ie condamn6, ou lc cas ich6ant son avocat ou tout autre bindvole ou toute autrc cntit6

juridiquc agissant pro bono doit pouvoir Otre en mesurc dc pr6scnter un dossier suffisant dc lui-

mOme afin de permettre aux jugcs dc statuer.

En revanche, j'aurais unc opinion favorable d son transfert dans un autre pays. En effct, il purge

actuellement sa peine au Mali, pays actuellement en proic d dcs diffrcultds intdrieures. Dans ces

conditions, il est fort probablc qu'il ne puisse disposer d'une assistancc juridique et d'un accds d des

visiteurs susccptiblcs de I'aider dans le futur dans le cadre d'une demande de rivision 1taytc par dc

solides arguments ce qui n'est pas lc cas actuellement ; 6tant obscrvd qu'il a d6.ih form6 5 requ€tes

en rdvision avant ccllc-ci qui ont 6ti rejeties par Ia Chambrc d'appel du TPIR. Comme I'indique le

paragraphc 13 de la pr6sente d6cision, c'cst le Pr6sident du M6canisme r6siduel qui a cette

compdtcncc ct non Ia Chambre d'appel. C'cst d lui qu'il incombcra le cas 6ch6ant Ia d6cision de

transfdrer I'intdress6 dans un autre pays comme cela a 6t€ fait pour le G6n6ral Krstii3.

Fait en frangais et en anglais, la vcrsion franEaise faisant foi.

Le 6 novembre 2OI4
La Haye (Pays-Bas)

[Sccau du M6canisme]

I  Frctngois Karera c. Pror:ureur, MICT-12-24-R,. Ddcision relat ivc hlarequ€te aux f ins de commissi6n d'off ice d'un
conseil  >, 4 d6cenrbre 201 2, $ I  0.
: Selon I'article 98 du REglement de proc6rlure et de preuve du TPIR, . La Chambre de prenridre instance peut, de sa
propre initiative, ordonner la production de nroyens de preuve suppl6mentaires par I'une ou I'autre des parties. Elle peut
de sa propre initiative ciler des tdmoins i comparaitre ".'The Prosecutor t ' -  Radislav Krst i t ,  MICT-l3-46-ES.l,  "Ordcr designating the state in which Radislav Krst i i  is to
serve the remainder of his scntence' ' .  Public. l9 Julv 2013.

ugc Jcan-Claudc Antonctti
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