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1. In this third r eq uest for revoca tion of the International

Cr iminal Tribunal for Rwanda's (ICTR) order referring Bernard Munyagishari's

indictme nt to Rwanda for t ri a l, Munyagish ari repeats all of the a r guments raised in

his second request filed on 21 May 2014 .1 The President of the Mech anism for

International Cri minal Tribunals (l\JICT) rejected Munyagishari's secon d request

because the mat ters he rai sed were "still the focus of ongoing negotiation s and may be

s ubject to fu r ther review with in the Rwandan courts, a nd [were], accordi ngly, not ri pe

for cons ider a tio n as a basi s for r evocation pursuant to Article 6(6) of the [MICT]

S ta tute l.]'"

2. Apart fr om the passage of ti me between the filin g of hi s second a nd thir d

requests, the situation has not changed . The mat ters of which M unyagishari

complains remain the s ubjec t of ongoin g negotiations and are s ubject to further review

by the resp on sible Rwandan author iti es. Accor di ngly: Munyagish ari's th ird request

for revocation should he de nied.

1. Revocation is a remedy of last resort.

a. Revocati on of a referral or de r is a "re me dy of last r esort. ":' "Thus, while

[revocation] doe s cons titu te a safeguard, it is not a pan acea" intended to be invoked for

any perceived viola ti on of rights in the referr al sta te ." Consideration mu st neces sarily

be given to the nature an d degree of the a lleged violation and whether it a mounts to a

fundamental deprivation af fair trial rights secured by international Iaw.f

4. If a fundament al violation ca n be est ablis hed, the Cha mber should cons ider

whethe r the situation is capable of being rem edi ed by means short of revocation ,

inclu ding, for instance , enhanced monitoring effor ts or resort to remedies available in

the referr al state. Before any order of re vocatio n is en tered, t he Chamber a lso must

1 Requete de Berna rd Munyagishari aux fins d'obtenir l'ann ulat ion de l'ordonnance de renvQi, 3 March
2015 ('Third Request'), para. 6.
2 The Prosecutor v. Bernard Munyogis liari , Cas e No . MICT- 12-20, Decision on Second Requ es t for
Revocation of a n Order Referring a Case to the Rep ubl ic of Rwanda , 26 June 20 14, p . 3 (Decision on
Second Request') .
:1 The Prosecutor o. Bernard Munyagishari, Case No.JCT R-2005·89 -Rllbis Decision on Prosecutor's
Requ est for Refe rra l to the Rep ublic or Rwa nda, 6 J une 2012 ('Afunyagishari Referral Decision '), para .
216 .
• Munyagishari Referral Decision, para . 216 .
5 The Prosecutor I '. Berna rd Mu nyagishari, Case. No. ICT R-89·ARllbis, Decision on Bernar d
Munya gishari's Third and Fourth Motions for Admissi on of Additional Evidence and Appeals Against
the Decision on Referra l u nder Ru le ll bis. 3 May 201 3, pa ras.106·10 7 (noti ng tha t conditions imposed
on referral must be reasona bly related to the objective of sec ur ing a fai r tr ial cons is te nt with standa rds
recogniz ed by international law ) ('l'.1Iuzyagishari Appeal Decision').
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provide the referral state with a n opportun ity to be heard on wh ether a violation has

been established and, if so , how it pla ns to re medy the violation."

5. Only when the violation of fair t ri al r ights is funda me ntal and inc apable of

being adeq ua te ly rem edied by other means should the Chamber take the dr astic s tep

of revoking the referral of a case from a nation al jur isdiction." Any thing less would

r ender the referral process grossly inefficient and ineffective as every perceived

violation of ri ghts-no matter how ins ubs tantial or ephemer al- could be used to

trigger revoca ti on and, ·thus, unravel the ofte n lengthy pr oceedings leading to the

referral order and dera il proceedings in the r eferral state .f

n. Munyagishari's claims fail to meet the high threshold for revocation.

G. Mu nyagisha r i's claims fail to meet the hi gh threshold requ ired for re~ocation.

As in his second request, Mu nyagis hari claims that his right to a fai r t rial has been

violate d becaus e (a) he lacks sufficient leg al as sistance," (b) the conditi ons of the

defence are in ad equate .l? and (c) equa li ty of a rms between the defence and

prosecution has not been resp ected.t ! As shown below, ea ch of t hes e issues are the

subject of ongoing negotia tions in Rwanda an d each is capable of being rem edied by

th e responsible Rw andan au thori t ies or through in ter vention of the Rwandan.courts.

A. Rw anda's legal a id scheme is a dequate.

7, Munyagishari cla im s that Rwanda h as brea ched it s representat ion to provide

legal aid in all referred cases. He conce des that the Rwandan Bar Association (RBA)

has ap pointed tw o law yers to represent him at trial a nd that he is complete ly satisfied

with the representation appoi nte d counse l h ave provided.l-

8. Appoi nted counsel , however , have not yet reached an ag ree me nt with th e

Ministry of Justice (M inistry) re lating to the paym ent of the ir fees .l '' As a result, no

formal contract with appointed counsel has been signed; absent a contract es tablishing

the agreed-upon rate of paym ent, the Min istry will not authorize the re lease of any

public fun ds .!"

G ICTR Rules , Rule I1bis (F); J\iICT RIdes, Rule 14. While MICT Rule 14 is silent, the Appea ls Cha mber
has recognized that th e MICT Rules should be int erpreted in mann er cons iste nt with the ICTR Rules:
Pheneas Mu nya rugaramo v, Prosecuto r, Case No. l\-fICT-12-09-AR I 4, Decision on Appeal Against the
Referral of Phenea s Munyarugarama's Cas e to Rwanda and Prosecuti on Motion to Strike, paras. 5-6.
• Munyagishari Refer ral Decision. parol. 216.
8 Ibid .
!) Th ird Requ est, paras . 8-20.
III Ib id , paras. 21-24.
11 Ib id. paras. 25-29.
12 Ibid , para . 8.
] 'J Munyug ishar i Monitoring Report for .Ja nuary 2015, pa ra s. ( -9.
I1 Ibid .
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9. Mu nyagishar i concedes tha t negotia t ions betwee n his appointed cou nsel and

the Ministry a re not yet resolve d.Hi To date, Munyagi shar i's counsel have insisted on

bei ng paid the same hou rly rate as had ini ti ally been paid to app oin ted counsel in the

J ean Uwi nki ndi case, which the ICTR also referred to Rwanda for trial.!"

10. Based in part . on it s experiences in connection with the Uwinkindi case ,

Rwanda a dopted a new lega l aid policy in J anu ary 20 14.17 The new policy was

in tended to ha r monize the paym ent of defence fees in all cases subject to the Transfer

La \v.IH To accomplish this objective, the Ministry adopted a flat-rate fee arrangem ent

whereby a lump su m of 15 million RWF will be paid to ap poin ted counsel in a ll

referre d or tr ansferred cases . in

11. Defence counsel in a case extradited from Norway have accepted the new fla t­

ra te fee ar r a ngemen t.s'' Appointed cou nse l for Uwinkindi-! recen tly rejected the new

fee arr angeme nt and withdrew from representation following the Ministry's

notification that their contract would be terrninated.s? The RBA was able to promp tly

appoin t succes sor cou ns el to r epresent Uwin kindi.F'

12. Th ere is no reason to believe th at , should Munya gishari's cur re nt appointed

counse l be unable to reach a mutually-satisfactory agreement wi th the Ministry on the

payment of fees, the RBA wil l be una ble to make simila r arrangeme nts for the

appointme nt of succes so r counsel. Merely that Munyagishari might prefer to continue

being represented by h is cur ren t cou nsel presents no basi s for r evocation. The right of

an indigent acc use d to effective represent at ion does not entitle him to choose his own

counsel.s" That r ight "applies only to those accused who can finan cia lly bear th e costs

of counsel."2ii

13. Munyagishari's own subm iss ions dem ons tra te that there is no fixed

in ternation al s ta nda r d governing remuneration for legal a id.26 Rather, the

in ternation al s tandard is only th a t gove rn ments provide sufficient funding for legal

n Th ird Requ es t, pa r a. 15.
IG Mu nyagishari Secon d Monitori ng Repor t for December 2014, para. 12; Muriyog ishari Monitoring
Report for June 201 4, para .40 ; Th ird Request, para . 12.
17 Mu nyagishari Monitorin g Repo rt for .l a nuary 2015 , pa ras . 6, 8.
I .~ Ibid .
19 Ibid.
20 Ib id, para. 12.
21 Munyagish ari's cu rren t lead counsel a lso se rved as eo-counsel for Uwinkind i.
22 Uuiinkindi Monitoring Report for Ja nuary 2015 , paras. 36, 50.
2:\ See Annex B, Lett er from Counsel Athanase Rutab ingwa , Presi dent of the Rwanda Bar Association to
Counsel Gatera Gashabana a nd Couns el J ean Bap ti s t e Niyibizi, dated 29 J anuary 2015.
~ t Na himana et al . Appea l J udgement . pa ra. 265 ; Kambanda App eal Judgem ent, para .34 ("The right to
free legal as sis tance by counse l does not confer the ri ght to choose one' s cou nsel").
2', A}wyesu Appeal ,Judg ement , para. 6 l.
26 Th ird Request , pa ra .13 (cit ing the Bas ic Principles on the Role of Lawyers).
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aid.27 The ICTR a ppeal a nd referra l cha mbers already have determined that Rwanda

satisfies this standard.P

14. Munyagishari's assertion that the new flat-rate fee is ins ufficient to ensure an

effective defe nce . lack s merit .F'' As noted above, cou nse l in two cases subject to the

Transfer Law h ave acce pted the new flat- rate fee arrange ment and ag reed tq take on

the defence of similar cases. Furthermore, the new rate was establishe d in

cons ul tation wit h the RBA, which agreed t hat t he amount was sufficie nt.w Indeed, th e

proposed r ate far exceed s that provided in or dinary domestic cases.>'

15. To the extent that Munvagishari's current counsel have perfor med work not

covered by t he proposed fla t-ra te contract. V counse l may continue to negotiate for

paymen t of those fees with the Ministry. Even after Uwinkindi's counsel declined to

accept the new fla t-ra te contract, the Ministry agreed to pay them pursuant to the

terms of t heir old contract until successor counsel were a ppointed.I" Sim ilar

arra ngements for the payment of fees already incurred in connection wit h

Munyagishari's defence could be negotia ted here.

16. If those negot ia tions are unsu ccessful, successor counsel ca n be appointed to

re present Mu nyagishari and , thereby, preserve his right to a fair trial. Any lingering

dispute between form er coun sel and the Ministr y concern ing the payment of past-due

fees would be unrela ted to Munyagishari's right to a fai r tr ia l so long as successor

counsel is appoi nted.

17. Nor do negoti a tions relating to the payment of legal ai d fees presen t a ny

conflict of interest with the conduct of Munyagish ari 's defence.s- If the Ministry

pro poses rates or other terms that would undermine the conduct of Munyagishari's

27 Basic Principles on the Role of Law ) ers, Principle 3. See alsoReid u. Jamaica, CN HRC Decision of 20
-Ju ly 1990, U:-..I Doe. CCPR/C/391D1250/198 7, para. 13 (sta ting that states must make "adequate"
provision for legal aid) .
28 Mu nyagishari Referral Decision, para . 153 (ci ting Uuiinkindi Appeal Decision, ·para. 71);
Munyagishari Appeal Decision, para . H4.
29 Thi rd Request, pa ra. 11.
30 Munyagisliari rvlonito ring Report for January 2015, paras. 6, 12.
n Under th e tariff adopted by the RBA for ordinary domestic cases" an attorney can charge between
75,000 and a maximu m of 500,000 HWF for defe nd ing a cr imina l case , in cluding genocide, at first
instance and a maximum of 750,000 RWF through appeal, see The Prosecutor 1;. Bernard Munyagishari,
Case. :-..1"0 TCTR-2005-89-I, Prosecutor's Request for the Referral of Bernard Mu nyag ishari's Case to
Rwanda pursuant to Rule ] Ib is of the Tribunal 's Rules of Procedure and Evidence ('Prosecutor's
Requ est for Referral '), An nex M (A.micus Curiae Brief of the Kigali Bar Association. 26 April 2011, para.
29).
32 Third Requ est, pa ra . 12.
33 Uioinhindi Monitoring Report for January 2015, para. 36.
.3-1 Th ird Req uest, pa ra . 19.
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defence , t he RBA has state d th at it will in tervene a nd take s te ps to pr eserve the legal

profes sion's indepen dence ."

18. The RBA has not abandoned it s role in the legal aid system, as Munyagishari

contends .t" The RBA contin ues to admi nis te r the ap pointme nt of counsel in legal a id

cases.t? Funding for a ll legal aid prog rams, however, is a matter com mitted to the

Minist ry , which is resp onsible for making bu dget sub missions to P arliam ent.v The

Mi nistry, t hus, must be in volved in negotiating the ra te of paym ent for counsel in

referred or transferred cases . Once the r ate of payment is se t and the RBA appoints

counsel willing to accept those rates, the conduct of the defence is left to appoin te d

counsel.

19. Equally without merit is Munyagishari's asser tion that th e RBA's indepe nde nce

has been compro mised by the Minister of J ustice's admiss ion to its membership.w Th e

Minis ter explained that he join ed to the RBA to help enhance its capacity, including

its ca pacity to deliver legal ai d. ~o Before be ing admitted, t he M inister was require d to

ta ke a solemn oath to uphold the indep endence and dignity of the legal profession.O

Munyagishari's speculation casts no doubt on th e sincerity of the Minis ter's oath and,

as shown below, is fu r ther refu ted by the RBA's continue d advocacy in _contract

negotia tions with the Ministry.t?

20 . Lastly, while i t is true that the protracted negoti ati on s relatin g to appointe d

couns els' fees have cont ributed to some delay in the start of trial .F' most ofthe delay is

attributable to Munyagish ari 's own requ es ts for more time to prepare hi s

s ubrnis sions .v' th e ab sence of hi s counsel. w and ot her matters , including tra ns lation of

th e indictment a nd witness statem ents into French .v' In all eve nts, the delay

l :' Mu nyagishari Monitoring Repor t for J anuary 2015, para. 1:3 .
3'3 Third Requ est, paras. 17-18.
:J ~ Munyagis har i Monitorin g Repor t for J anuary 2015, paras. 11, 13.
3S Munyagishari Monitor ing Report for -Ianuary 20 15, para. 11; 'Prosecutor's Request for Referral',
Annex J (Amicu s Curiae Brief of Rwanda in Support of the Prosecutor's Applica t ion for Referral
purs ua nt to Rule I Ibis, 18 Februa ry 2011 , para. 21) an d Annex I\:I (Am.icu s Curiae Brief ofthe Kigali
Bar Association, 26 April 2011 , pa ra . 27). .
.19 Third Requ es t, para. 20.
,;0 Third Requ est, Annex 2.
4 1 See Article 14 of Law ='J . 83/20 13 of 11109/201 3 Es tablishing the Bar Association in Rwanda and
Determining its Organization a nd Functioning (requ ir ing advocates see king ad miss ion to the Rwandan
Bar to take a n oath before th e Sup reme Court at the request of the President of the Bar Association to
defend an d to counsel with dignity, conscie nce, ind ep endence a nd human ity).
42 Inf ra , pa ra .22.
43 Th ird Request, para . 10.
44 Munyagisliari Monitoring Repor t for Novemb er 201 4, para. 5 (defence req uests more ti me to mak e
su bmiss ions, citi ng ongoing fee disput e with Minis try, notwithstanding th e deadline es tablis hed by the
High Court); Mu nyagishari Moni toring Report for -Iu ns 2014, paras. 21-22.
45 Munycgishari Second Monitoring Repor t for December 2014, paras. 6-9.
46 Munyagisliori Monitoring Report for June 2014 , paras. 6-2 l.
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expe r ience d in the start of Munyagishar i's case in Rwanda is far less than the delay

exper ienced in the start of many of the ICTR's own trials.f"

B. The conditions of the defence a re adequate.

21. Munyagishari next se izes on a single provision in the Ministry's draftcontract

for legal aid to sugges t that th e condit ions for the conduct of his defence are

in adequate.s" The draft contract , however, ha s not yet been executed and is still

under negotiation .v' Furthermore, the Ministry has indicated that, while it will not

r econ sider its adoption of a fla t-r ate fee struc ture for legal aid, it is willing to negoti ate

other terms. 50

22. The RBA has lik ewise affirme d its commit me nt to ensuring that th e

indepe nde nce of the legal profession will not be compromise d in the course of those

negoti ations. s! In fact , the RBA recently objected to the very provis ion Munyagishar i

cites and, as a result of its intervention, the Minis try rem oved th e objectionable

language.V Under these circu mstances, Munya gishari's concerns are moot a nd

provide no basis for revocatio n.v''

23. Munyagishari's argument is not reinforced by the press repor t concerning the

payment of legal aid fee s for Uwinkin di 's de fence.V Con trary to Munyagishari's claim

the repor t does not vilify defence counsel. Rather, it merely refuted Uwinkindi 's fals e

conte ntion that his counsel had not been paid when, in fact, t he Ministry repor tedly

pa id them more than 82 million RWF to date for Uwinkindi's defence .s-

C. Equalitv of arms is maintained.

24. The principle of equality of ar ms does not re qui re "material equali ty between

the parties in terms of financial or human resources."56 Thus, merely that the

prosecution may have h ad a larger te am of lawyer s or more resources to investig a te

the charges agains t Munyagishari than the defence establishes no viola tio n.s?

47 See Renzaho App ea l Judgement, paras. 237-242 (7·year delay from arrest to judgement).
4 ~ Thi rd Requ est, paras.21-22 (citi ng Article Gof the d raft cont ra ct).
·I !) Third Requ est , paras.B, 7, 15.
00 Uici nhindi r...Ionitor ing Report for Ja nu ary 2015, pa ra . 37.
;;1 Mu nyagishari Monitor ing Report for January 2015 , para . 13.
,,2See Annex A, Affidavit of Athan ase Ru tabin gwa , Presiden t of the Rwanda Bar Associa tion, 13 March
2015 attachi ng th e revised contract .
,n Decision on Second Requ es t, p . 3.
54 Third Reques t , para.23 a nd Annex 3.
;;.; Ibid; Uuiinhindi Monitoring Repor t for J anuary 2015, para. 41.
50 Kali man eira Appeal J ud gemen t, pa ra . 34 (citing Naliimana et al . Appeal J udge ment, pa ra. 220).
5. Third Request , paras. 27-28; Kalimanzira App eal Judgemen t, paras. 34, 36-37; Nahimana et al .
Appeal J udgeme nt , para. 220; Kayishema and Ruzi ndana Appea l Judgement, pa ra . 6D.
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25. Furthermore, as already noted, the issu e of payment of counsel's fees remains

un der discussion . If counsel declines to accep t the new fla t -ra te fee , other counse l ca n

and will be appointed.

26. The new flat -rate fee excludes the paymen t of reasona ble defe nce investigation

costs .v" Thus, if the defence believes an investigation-beyond that already conducted

by the judicia l police-is require d, they need only submit a sufficiently deta iled

request for fu nd ing for investigation and travel to the Ministry.e? If the Mini stry

den ies funding, Munyagishari ca n seek app r opriate relief from the High Court.

27. :.Vlunyagishari also claims that he has been un able to contact his former ICTR

counsel, who pu t together a case file that may be useful to his defen ce. This asser tion

is difficult to credit given that one of his form er ICTR counsel has assisted him in

connection with his las t two revocation req uests.

28. Former l CTR counse l, in all eve nts , are under a profession al obligation to

facilitate the smooth transition of rep resentation, incl uding any evidence collected, to

Munyagishari's new defence team.60 If counse l fail to ful fil this obligation,

Munyagishar i may bring it to the lVIICT's attention and seek an order compelling their

cooperation. Standin g alone , however, it fails to demonstrate any inequality of arms,

particularly given that Munyugishar i has access to the entire dossier , includ ing

witness s ta te me nts obtaine d by both ICTR an d Rwandan pr osecutors, relevant to his

case.

29. Furthe r more , eve n if a n inequ ali ty of ar ms situatio n were to ar ise , there h as

been no showing that it could not be fully rem edied within the Rwa nda n cour ts .

Revocation is a "remedy oflast resort'j ''! it cannot be used as a substitute for available

remedies un der the law s and procedures of the referral state.

Ill. Revocation should be denied.

ao. Because all ofMunya gishari's compla ints are still under r eview by Rwanda and

capa ble of being resolved through resor t to Rwan dan pr ocedures a nd law s, the drastic

re medy of revocation is not warranted. Accordingly, Munyagishari's third request for

revocation should be denied.

!j~ Mun yagishari Moni toring Repor t for J an uary 2015, pa ra . 6; Uuiinkindi Monitoring Report for
January 2015, para . 33 .
su Uuiinki nd i Monitoring Report for January 2015, para. 33; Munyagishari Second Monitoring Report
for December 201 4, para. 31. .-
60 Munyagishari App ea l Decision , para . 85 (Th e Appeals Cha mber reca lled tha t couns el rep res enting
Munyagishari before the ICTR are su bject to clea r profess ional obligations in that resp ect , somethi ng
whi ch Munya gis hari a lso recognized).
61 Mu nyagishari Referral Decision, para . 217.
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Dated this 17 day of March , 2015
at Ar usha, Tanzania

Case Nu. 1\:11(:1'-12-20
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Mechanism for International Cri rnin al Tribu n als

Before : Judge Theodor Moron. Preside nt

Registrar: -Iohn Hocking

THE PROSEGUTO H

v.

Bernard 1\1 UNYAGISHARI

Cas» No . MICT-12-20

AFFI DAVIT OF ATHANASF. R UTABINGWA

1, ..'uhana~ Rutabiugwa, hereby depose a nd s ta te as follows:

1. 1 a m t he current President of the Rwa nda Bar Associa tion .

:2 . The Rwa nda BRr Associa tion is respons ible fOT assign ing counsel to

represen t indigent accused in accordance with the Ba r r ules . and

I'l 'gu la bon s on legal 'li d .

;3. In thi s ca paci iv, the Rwanda Bar Association W Bi' cons u lte d by the

Ministry of -lustice during it s rov icw of Rwn n du 's Lega l Aid Policy a nd

nrloption of a propose d draft contra ct for t he provision of legal assistance

and rep re senta riou in 1rans ferrerl i ndigentponpl n in Rw anda .

4. After re viewi ng th e pro posed draft. contract 1)11 lega l assistance and

representation, The- Rwanda Bur Associa tion objected to certain provisio ns

contained in Article I.i of The draft because the provision s could be se en el f'

intruding 011 th e inde pendence of the lega l p rofession and. th e conduct of

th e defense.

!i . Based on the Rw u ndu B H T' Associa tion's objections, the Ministry of

.l us tice r evi sed 11w dra ft con t ract and re moved the challenged provisions.
,.t ~ .. ".......--_ • • _ _ ••• _ ..... _ .J..... . __ • .• .......---..., _ . - ....

. :_c. e-.. , o. , _ ~ t : •. .., '
:~. ' 1"•.';''' ! " " L l 0 "...1...
(~ r . . ,I . ~. \ . -.' J

• ~\ ....W'- ~

I ~ 0.. . ._ -- --- -1
; l,h '.. '4GA R'llr A B AV' i{ A
I ~ :) LiQX ..H Li t n .·d n ......i · i ..:: . i-~ : .
~ : )1 \.11', . ~ . (I p! 'I l',"'-' O';, I" . " . t

, .... •. • , ,, ' '::l , ~.· ' ~ I . ''; 1 1 nrl l ~ '~.,:
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l:i. Attached is a copy of t he revised draft cont ract receiv ed from the

Minis t ry of Jus ti cv. which no longe r includ es t he dispu red.provisions .

S iuned und e r the pains and penalties of' perjury this 13t h day of

March 2015. :f } RWANDt , .'·:'·h: -.- - ~

<. .. ~ .. " ~~~ ..

, ,~~G<-,f~'~· . -~;; \J :- , t: r"
" c. ::';': . -;'~i ,,~,AU ~ I' ;. ! ':;",-~. :':'

r . .". : . ~ 1 ' f o-:i"i~ nt/Jn [.: iJ lhl r. :.) t ~)- t ':"

.~..---.:.-4~I •.) n cla h a ( org ON

:\'thmurg(rftITtabm~'

President
Rwa nda Bar Associat ion

-- 2 --
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REPUBLIQUE DU R'VANDA

CONTRAT D'ASSISTANCE ET DE REPRESENTATION EN JUSTICE

ENTRE

LE MINISTERE DE LA JUSTICE

ET

LES CONSEILS DE LA DEFENSE

DE .

CONTRAT NO .
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ENTRE LES SOVSSIGNES:

Le Ministere de la Justice, ci-apres denomrne « Le Ministere », represente par le Secretaire

Perrnanent/Mandata ire General Adjoint, d 'une part ;

ET

Les Conseils de la Defense de :

1. Maitre agissant en qualite de Conseil principal, d 'autre part.

2. Maitre agissant en qualite de Co-Conseil,

ci-apre s denommes les CONS ElLS.

PREAMBULE

Considerant la necessite d'une assistance en justice devant les tribunaux en faveur des

pre venus poursuivis d'avoir participe ala commission du crime de Genocide contre les Tutsis

et autres infractions connexes, transferes au Rwanda dans le cadre de la cooperation judiciaire

internationale ne disposant pas des moyens financ iers pour assurer la remuneration d'un

Avocat ;

Considerant la volonte du M inistere de la Justice de promouvoir l ' acces a la justice pour

tous ;

IL A ETE CONVENU ET ARRETE CE QUI SUIT:

Article premier: De I'objet du contrat

Le present contrat concerne l'Assistance judiciaire au benefice de : .. POurSUlVl

pour avoir participe a la commission du crime de genocide contre les Tutsis et autres

infractions connexes, transfere au Rwanda dans le cadre de la cooperation judiciaire

internationale et ne disposant pas des moyens financiers pour assurer la remuneration d'un

Conseil.
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Article 2: De la duree du Contrat

Le present Contrat est conclu pour toute la duree de I' affaire.

Article 3: Des obligations communes reciproques

3.1 Des Conseils de la Defense

Les Conseils de la Defense s'engagent it :

a) Assister le prevenu devant les juridictions rwandaises a tous les degres et it

toutes les etapes de la procedure;

b) Rendre compte au Ministere de la Justice de tous les actes accomplis en execution de

leurs prestations respectives ;

c) Transmettre mensuellement au Barreau et au Ministere de la justice des rapports sur

l'erat d'avancement du dossier jusqu'a ce qu'une decision non susceptible dappel soit

rendue.

3.2. Du Ministere de la Justice

Le Ministere de la Justice s'engage it:

. a) Assurer le suivi et I'evaluation des activites des Conseils ;

b) Pourvoir au financement de l'aide legale ;

c) Faciliter la communication entre les Conseils de la Defense et les instances

judiciaires ;

d) Payer les honoraires selon le calendrier de paiement tel que prescrit it l'article 4 du

present contrat.

Article 4: Des honoraires

Les Conseils de la defense, quel que soit le nombre des Avocats, recoivent en tout des

honoraires sous forme d'un forfait de quinze millions de francs rwandais (15.000.000 Frw)

pour tous les degres de juridiction, payables de la facon suivante :

a) Trois millions cinq cent mille francs rwandais (3.500.000 Frw) cl la signature du

contrat ;

-3-



403

b) Quatre millions de franc s rwandais (4.000 .000 Frw) a la presentation de la copie du

jugement au premier degre ;

c) Deux millions cinq cent mille francs rwandais (2.500.000 Frw) apres l'introduction de

l'appel ;

d) Cinq millions de francs rwandais (5.000.000 Frw) a la presentation de la copie du

jugement en appel.

Un autre contrat sera negocie pour toutes les autres voies de recours extraordinaires faites par

le prevenu , Mais le montant des honoraires ne peut pas depasser trois millions de francs

rwandais (3.000.000 Frw).

Le montant de quinze millions de francs rwandais (15.000 .000 Frw) comprend tous taxes et ·

imp6ts payables au Rwanda ainsi que tous les frais de l'Avocat al'Interieur du pays.

Si le tribunal ordonne un deplacement de l' Avocat cl l'exterieur du pays , un contrat separe

sera negocie.

Tous les paiements seront effectues sur le compte n° ouvert a la

Banque aux noms de .

Au cas OU les Conseils voudront changer de compte, ils le feront par correspondance ecrite

trente (30) jours calendrier avant le paiement de factures pendantes .

Article 5: De la revision du contra t

De commun accord, les parties peuvent, si besoin en est, reviser les termes du present contrat.

Cependant, cette revision ne pourra en aucun cas porter sur les honoraires qui resteront

inchanges durant tout le terme du contrat.

Article 6: De la resiliation du contrat

Pour des motifs legitimes et surtaut compte tenu de la cornplexite du litige , chaque partie se

reserve le droit de proceder it sa resiliation uni laterale du contrat, moyennant un preavis de

trois (3) mois,

Le Ministere se reserve le droit de resil ier le contrat moyennant un preavis de trente (30) jours

dans les cas suivants:
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a) si les Conseils viole nt les reg les dethique du Barreau;

b) en cas de fraude ou corrupt ion;

c) si le Conse il commet un acte quelconque engageant sa responsabilite penale ;

Sans prejudice de I' ali nea premier du present art icle, est considere notamment comme cause

de resi liation du present contra t, le non respect par le prevenu, des instruct ions du Ministere

de la Justice relatives ala procedure de demande d' aide lega le annexees au present contrat,

Lorsque le contrat est res ilie, les Conse ils sont tenus de remettre toutes les pieces du dossier

aux confreres qui succedent dans la me me affaire et un decomp te fina l sera effectue pour le

rembo ursement ou le paiement des honor aires dus par l' une ou I'autre part ie. L 'Avocat

entrant doit toucher les honoraires restant pour le dossier .

Articles 7: Adresse et communication

Toute communication d ' une part ie it I' autre en vertu du present contrat est adressee par ecrit a
I' adresse su ivante :

Le Secretaire Permanent IMandataire General Adjoint
Ministere de la Justice
RP 160
Kigali, RWANDA.

Les Conseils de :

Maitre .

Maitre .

Articles 8: Loi regissant le contrat

Le present Contrat est regi et interprete selon les lois du Rwanda.
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Articles 9: Du Reglern ent de differends

En cas de contestation relative a I'interpretation ou cl I' execution du present contrat, les
parties privilegient un reg lernent al'amiable. En cas d'echec: l' affaire est soumise devant les

j uridict ions national es competentes,

Articles 10: De I'Entree en vigueur

Le present contrat prend effet acompter du .

Pour le Mini stere de la Justic e

KALIHAl'"GABO Isabelle
Secretaire Permanent/ Manda ta ire Gen eral
Adjoint

-6-
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Kigali, ku wa .~ 9 Mutarama 20 15
N/ R6[ : LeL Ofioi. Bat:IR~0t0 , .. ' ,'--:'. ~J-U-l~-'r . ..; . ' '. ' .

.'. .. , . .. .. \p'QUr::1,eceFt'Q.~ ..~,~\N' .__ M Gi\.,fERA Gas~aban~:; :
. . . -. I ' ~. ' t' ~ . ' ~L I:). .!:1c NIYIBIZI .Iea n Baptistc

\ \~ <l '?. 8> 'o '~ .. ,.~r-; ALl ' ' .\__-:._..__ a__ _: . _ .
lmpamvu: 'Kumcnycsnwn koyWINKINDI jean yagenewc abaridi bunganizi

" :' .

. :': . Bagenzi banjye dusangiye umwuga:
. . .

., Dushingiye kuvIbaruwa Ref.N" :
OOI/PHCICI02/20·lS .yo ku. ·'N..a 26/01 /2015 twandikiwe na Perezida w'U rugereko
Rwihariye 'rw'Url,kiko' Rukuru ruburanisha ibyaha byo i ku 'rwego rnpuzamahanga
n' ibyaha byambuka imbibi n'ibaruwa N°: 152/08.25 MOK/LSD yo ku wa 27101/2015
twandikiwe na Minisiteri y'Ubutabera zose zidusaba kugenera Bwana UWTNKTNO[ Jean
umwl.1ngani zi ; ' ~ . " .

Dushingiye kandi ku ibaruwa
y' Umunyarnabanga Uhoraho rnuri Minisiteri y'Ubutabera n" 2185/0825 MOKlLSD )'0

ku wa 22/12/201 4 isesa amasezer a no mwari mufitanyc arebana no kunganira
Uwinkindi Jean ndetse no ku cyemezo cy'Uru kiko Rukuru, Urugereko ruburanisha
ibyaha byo kurwego mpuzamahanga n'i byaha byarnbuka imbibi cyivuga ko Urukiko
Rwcm cje ko llwinidndi Jean nta bwunganizi afite, kandi rugategeka ko 'inzego
zibish inzwc zimufashn kub oun ubwun uanizi:

~. .

Mugire amahoro. .

Ndabarnenyesha ko Urugaga
rw ' Abavoka rugennye tyre l-HSHAMUNDA Isacar na Me NGABONZIZA Joseph ngo
bunganire UWfNKfNDI Jean J:\11J mategeko. Ndabasba ko .mwaborohereza mu gihe baba
bategura Urubanza rnubaha dossier ya UWTNKfNDl .lean kugira ngo bashobore
kumwunganira uko bikwiyc.

(- ~~7;~::-·--·- .- ......._ _~ ._ ......_'"
I i :~:1"f.\ ~:X:~ND!J, 8AR . I

..' 1. · ~!;jJ.I' ......... "... ( ) : .:I ' .l,· ;".,!.: ;

.. . " 'l'.~~. . ';'vov,{; !
Mc RUTABING\VA Athl1n~r:~c ! P. . 6 ~ .3.762 1\10 2~2S~:i}i;~lj;
T;IIIuku ru w' Uru (Ta an 'f>:--..'(i'f\ It\~~ .-;::; In~\:?:f} ,;w;md , l1i l r.(jl" Cj .f ,'!
' . b b .... :~" \ '<" ,- I ! r.;J'·!\'J t-:I "l1l41~4r.o r9 '; ..:

~r\:j u. V\- <:\{ \ I GYBtn~-' "--
Bim cllycshejwe

- Bwana Perezida w' Urugereko Rwihariyerw'UrukikO 'RlIkuru/HCIC
,if Madamu Umunyamabanga Uhoraho/Intumwa Nkuru yaLcta Yungirije/MINUUST

Me HISHAMUNDA Isa car . . . . .

MeNGABONIZA Jose'r..h
Bwana UWINK lNDI Jean
'KIGAU ' ':'"

. P.O.Bo~ 3762 Kigall ; Te)".·2525B0600 ; Hotli ne : 2425; E-mail ·: info;Ql r ,vandabar:o rg.r"" /
barre <l lldurwa rl £ il1997@gmail.o;0ID. ; Webslte : www.rwandabar.org.rw

. .' . . . .
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Ref/N· . Let.040/Bat'/RA/01/2015

To:

Kigali, 29 January 2015

Counsel GATERA GASHABANA

Counsel JEAN BAJYrISTE NIYIBIZI

Sublect: Appointment of new Counsels for Jean Uwlnkindl

Dear colleagues,

.-

Considering the letter Ref /N · : 001/PH~C/02/2015 of 26/01/2015 from the President of the High Court's
Specialized Chamber for internati onal and cross border crimes and referring to the letter N" : 152/08.25 MOK/LSD
of 27/01/2015 from the Min istry of Justice, whereby both lette rs addressed to me are request ing the appoint of
counsels for Jean Uwlnklnd l:

Further consider ing the letter W: 2185/0825 MOK/LSD of 22/12/2014 from the Permanent Secretary of the
Ministry of Justice revoking the Agreement you had concluded with them [Ministry of Justice] concerning legal
assistance for Jean Uwinkindi, and also considering the Decision of the High Court' Specialized Chamber for
internat ional and cross border crimes, in which the Court acknowledged that Jean Uwinkindl did not have legal
assistance and ordered the relevant Institutions to help him find legal assistance;

I am hereby informing you that the B<Jr Association has appointed Counsels Isacar Hishamunda and Joseph
Ngabonziza to provide Jean Uwinkind i with legal assistance. While they are prepar ing for the case, I am requesting
your cooperat ion in handing over the case file of Jean Uwink indi to them so that they can fuily defend him.

Thank you.

Counsel Athanase Rutabingwa

Pres ident of the Bar

(Signed for by Counsel Anita Mugen i, Dean of the Roil and stamped)

CC: .

The President of the High Court' Specialized Chamber/ HClC

The Permanent Secretary of the Min istry of Just ice and Deputy Attorney General! MINUJUST

Counsellsacar Hishamunda

Counsel Joseph Ngabonziza

Mr. Jean Uwinkind i

P.a. Box 3762 Kigali, Tel: 252580600; Hotline : 2425; Email:
info@rwandabar.org,rw/barreaudurwanda1997@gmaiJ.com :Webs ite:www.rw an dabar.org.rw
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