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I. INTRODUCTION

t . This monitoring report perlains to tlie activities in the case of Bernard Munyagishari
before the High Court of Rwanda ("Court") and the interactions of the monitors
appointed by the Mechanism lbr Interrrational Criminal Tribunals ("Mechanism") with
various stakeholders during the month of FebrLrary 2015 ("Reporting Period").

During the repolting period, the appointed monitols - Ms. Xheni Shehu and Ms. Stella
Ndirangu (individually "Monitor", collectively "Monitors") - undeltook two missions
to Rwanda. Ms. Shehu undeffook an individual mission I}om 2 to 6 February and a
collective mission with Ms. Ndirangu from 24 to 27 February 2015. In addition to the
rnonitoring activities, the purpose of the latter mission was also to introduce Ms.
Ndirangu as a newly appointed nronitor'.1

Two pre-trial hearings r.vele held during the Reporting Period: on 3 and 25 February
2015. The hearings were held beforethe iull Chamber, in the presence of the Accused,
Mr. Munyagishari, who was represented by Counsel Mr. Jean Baptiste Niyibizi and Mr.
John Hakizimana ("Counsel"). The Prosecution was represented by Mr. Jean-Bosco
Mutangana and Mr. Bonaventure Ruberwa ("Prosecution"). The Couft appointed
interpreter, Mr. Faustin Murangwa, provided consecutive interpretation for Mr.
Munyagishari. The Monitors fbllowed both hearings witli the assistance of art
interpreter.

At the 3 February 2015 hearing, the Chamber heard submissions on the Defence's
f-ailure to file its response to the Indictmerrt and Mr. Munyagishari's detentiou
conditions. During the hearing, Mr. Munyagishari requested the recusal of the
Presiding Judge. A specially appointed three judge panel of the I-ligli Court considered
Mr. Munyagishari's request for recusai. The panel issued a decision on l0 Februrary
2015, disn:issing Mr. Munyagishali's request. At the 25 FebrLrary hearing, the Chaurber
heard oral submissions 1j'om the parties on the Defence's oral request for necessary
facilities and resources to pfepare its defence, issued a series of oral rulings and
deterrnined a'oroadurap" fol'the tr-ial. The Court schedtrled the next pre-trial hearing on
I  ApLi l  2015.

During the reporting period. the Monitors met with Mr. Munyagishari, Counsel for the
Prosecution, the Perrnanent Secretary of the Ministry of Justice, the President and the
Executive Secretary of the Rrvauda Bar Association ("RBA"), and exarnined tire case
Irle.-

J .

5.

6. A detailed report on all activities during the Reportin-q Period is provided belorv.

'See ln the lvlallers of Jean Uwinkindi ancl Bcrnarcl l4un1t6rgis11a,'i. Case Nos. MICT-12-25 and MICT-12-20,
Order Appointing a Monitor, l8 February 2015.
'The Monitors met with Mr. Munyasishali and exanrinecl t lre case fi lc lvit lr the assistance of an inlerpreter.

J

2.

4.
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II. DETAILED RtrPORT

A. Morritoring Missionfrom 2 la 6 FehruurJ,2015

Caurt Heqrins of 3 l;ebruerv 20I 5

The Court opened the hearing by noting its ruling of 10 Decenrber 20lil directing the
Defence to file its response to the lndictment one rveek before the hearing.l Noting that
the Def'ence had l'ailed to conrply rvith its ruling, the Courl asked the Defence to
provide an explanation.

Mr. Munyagishari responded that he did not have the necessary nraterial to prepare his
response to the Indictment. requested an adjournrnent of the heariug, and iudicated tliat
he had prepared a "declaratiorr" to the Courl but u,as unable to print it. Mr.
Munyuagisliari noted that on 17 Novenrber 2014, he subrnitted a letter to the Prison
Director, with a copy to the Prosecution. asking for material resources to prepare his
response to the hidictment. but he hacl not receivcd a repl1,,l The Proseculion responded
tliat it did not recall receiving a copy of lhe letter, noting that it hacl received similar
letters liom other accused to nhich it had lesponded.

Mr. Munyagishari replied that he had reminded the Prosecution of its request on l3
January 20 i 5. when a team fi'orr, tlre Olfice o1' the Prosecutor visited hinr at the Prisorr.
I'le inlormed the Court that rvhile he received a tlash disk. he had not received other'
material, including paper. With pernrission lionr the Court. Mr'. Munyagishari then
proi,ided a flash disk to the Coufl so as to take a copy of his declaration.

10. At the invitation of the Court, Mr. Munyagishari proceeded to orally present his
declaration. Noting Article 26 of the Larv relating to the Transfer of Cases to the
Republic of Rwanda ("Transl'er Larv";.5 Mr. Ir4urrl'agishari stated that he rvished to
inform the Court that the statenlents of the Prison Director'. rvhich rvere reported in the
Second Monitoring Report of Novernber 2014, in pafi icular in paragraphs 7,9, 10. 1l-
l3 and 15. rvere contrary to the truth and misrepresented the conditions of detentiorr at

' '  Sec Proseculot'v. Berttartl I ' lunyugi,lrurl. Casc No. MICT-12-20, Public Second Monitoring lteport lor
Deccmber 20 l, l ( ' 'Second Decenrber 20 I t Rrport"), 27 Jnnuary 20 15, para. 9.
o A copy of the letter is attached as 'Jn annex to thc De fcnce Prelinrinary Objections l l led on 2 Dccentbcr 20 14.
See Second Decenrber 20 l4 Rer:ort. lootnotc 6.
5 Articlc 26 o1'the "Larv N'47/20 13 ol'16 Junc 20 13 rclatirrg [.sic] Transfer of Cases to tlrc Republic of l(rvancla",
t it led "Conclit ions of Detention" paragraph I provides: "Any person rvho is t lansfen'ed to Rrvanda by the ICTI{,
the Mecharrisrn or any other State for h'ial shall be dctainecl in accordance rvith the nrininrunr standarcls ol '
detention stipulated in the United Nations Body of l)rinciples for the Protectiorr of all persons under any,Forrn of
Detenl ion or  lmpr isonment .  adopted b) 'Genela l  Asscnrbly  resolut ion 431173 of  9 Decenrbcr ,  1998."

8 .

9.
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the l(igali Central Plison.6 As an example. he claimed that contrary to the staternents of
the Prison Director. tire detainees at the Special EnclosureT prepare their o,uvn breakfast.

11. Further, Mr. Munyagishali claimed that he had been unable to prepare lbr the day's
hearing and have breakfast because he received a liaircut that morning. Mr.
Munyagishari noted that according 1o the Internal Regulations of the Prison, detainees
are lequired to receive a haircr,rt every week. According to Mr. Munyagishari, he had
asked the Prison Director to schedr-rle his haircut a day before the hearing so that he
could prepare fbr: tlie hearing, but his request was denied.

12. The Court asked Mr. Murryagishari to succinctly explain tire basis of ]ris complaints in
order to better uttderstand his submissions. The Court furlher enquired whether Mr.
Munyagishari was requesting a stay of the hearings because he did not have breakfast.

13. Mr. Munyagishari responded by reference to Principle 33 of the United Nations Body
of Principles for the Protection of All Persons under Any Iiorm of Detention or'
Imprisomrent.8 arguing that he has a riglit to coniplaint to the Court about his
conditions of detention.

14. The Court stated that while it had a mandate to administer criminal trials, it was not
competent to address detainee's cornplaints about theil daiiy care at the Prison. The
Court further inclicated tltat unless Mr. Munyagishali was being tortured, he should
follow proper procedures and submit claims related to his detention to tire Prison
authorities. The Cor.rrt therr recalled its request for an explanation of why the Defence
had failed to file its response to the Indictmerrt in accordance with its rulins.

15. Noting that the Cor:rt had declared itself incompetent to lrear submissiorrs about his
conditions of deter-rtion, Mr. Munyagishari stressed that it is important for the Court to
be irrformed of his conditions of detentiou. In support, Mr. Munyagishari referenced
Arlicle 26 of the Transf'er Law.e Further, Mr. Muul,agisirari stated that if the Court
intended to accelerate the case, it could not do so by atfecting his rights to a fair trial.

16. The Court intervened and rerninded the Defence that it had ten ntinutes to explain whv
they liad rTot subrnitted their response to the Indictrnent.

" See Proseculor \'. Bernarcl tr4uryatgi5l1afi, Case No, MICT-12-20, Public Second Monitoring Report for'
November20 l4 ( "SecondNovember20  l 4Repor t " ) ,  l TDecen rbe r20  l 4 ,pa ras .7 ,9 ,  10 ,  l l - l 3and  15 .
'The Special Enclosure is separilted fi 'ont the general section of the Kigali Central Prison and houses detainecs
whose cases have hecir transferred l 'rour the ICTR, the Mechanisn or national jurisdictions.
I Principle 33 ol: the United Nations Body of Principles for t lre Protection of All Pelsons urrder Any Forrn of
Detention or lnrprisorrrnent, adopted by General Assenrbly resolution 43/173 of 9 Deceniber, 1998, in paragraph
I provides: "A detained or irnprisoned person or his counsel shall have the right to nrake a request ul complaint
regardirtg lt is treatnrent, in particular in case of torture or other cluel, inhurnan ol degrading treatment, to the
authorit ies responsible for the adrninistratiolr of the place o1'cletention and to highet' ar.rthorit ies and, when
n€cessary, to appropriate authorit ies vested rvith revierving or rernedial porvers."' '  

See Article 26 reoroduced in footnote 5,

Case No.  MICT- l2-?0 26  March  2015
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17, Mr. It4unyagishari continued by stating that the Vlinistry of Justice and the Prosecution

are the same entity. I{e argued that consequently there was a conl'lict of interest
betu,een the Ministry of .lusLice providing remuneration to his Counsel and his legal
representation.

18. The Cour-t indicated that tire Ministry ol- Justice and the Prosecutor are t\\,o different
institutions and asked Mr. Munyagishari to precisely explain llie conflict of interest in
the instant case. Mr. Murryagishari explained that the Ministry of Justice subnritted a
document 1o the International Climinal'l'ribunal ibr Ru,anda ("ICTR") in 2001 r.vhere it
claimed to be the Prosecutor Ceneral of Rr'r,anda. After receiving a copy of the
document, and noting that the document rvas created in 2001. the Court reiterated its
request for clarification on rvhere the conflict of interest lies.

19. Mr. Ir4unyagishari. exhibiting h'ustration 'uvith tire Chamber's questioning. submitled an
oral request fbr the recusal of Presiding Judge Alice Ngendahayo on the ground that she
manifested bias against iiis case. I Ie slated that the Presiding Judge rvas hostile and did
not listen or take into consicleration his submissions.

20. At the invitation of the Court, thc Prosecution resporrded that routine claints that Mr.
Muuryagishari may liave with respect to his conditions of detention, includiug cr.rtting
hair or preparing breakfast. should not be an in1:edirnenl to the continuation of the
proceedings. With respect to the 2001 doeument, the Prosecution submitted that this
was a documenl that was translated by the lCl-R, and requested the Court to exanrine
the original docutnent. Regarding the request for recusal, the Prosecution argr-red that
Mr. Munyagishari did not provide any glounds to justify his request, Thc Prosecution
requested that the hearing should continue and if Mr. Munl,agishari did not agree he
could rvaive his right to appear in his trial.

21.In response to Mr. Ir,{unyagis}rari's request to address the Chamber, the Chaurber stated
that once the accused makes a request lbr the recusal of a Judge. the accused may no
longer address the Chamber. The Chanrber adjoLrrned and infonned that the Court
would cottsider the request arrd cornnrunicate it decision to the parlies in clue course.

Brief Meetinq witlt C'ounse I for tltc Prasecutiou otz 3 Februarv 20I 5

2?.Mr. Mutangana reiterated that lvlr. Munyagishari did not provide a legal basis fbr his
request to recuse the Presiding .ludge. I{e anticipated that the recusal proceedings were
likely to dela1, the proceedings. IJe further explained tlrat in accoldance rvith Rrvandan
law, a nerv panel ofjudges il'ill be designated to consider thc recluest. I-le indicated that
it rvould be at the Court's discretioti whether to hold a herrring belbre issuirrg a decision.
Notwitlistanding. the decisiort of the Court r.vould be colnmunicated to the parties,
together r.vith the schedule o1'the next hearitlg, i1'applicable.

Case No.  MlCl" -12-20 26 lvlarclr 20 l5
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A,Ieeting v,ilh lhe Permctnenl Sea'elar'-tt o/'lhe tr4inistryt o-f',Ittstice on 6 Febntctryt 2015t0

23. With respect to the new clraft contract, the Permanent Secretary inlbnrred that the
Ministry is carefully reviewing the draft contract with a view to clarifoing any
provisions tliat may appear to hamper the independence of counsel. In pafticular, tlie
Permanent Secretary noted Article 6 of the draft contract on tennination.ll The
Permanent Secretary explained that the Ministry is considering the type of behaviour or
conduct that mav fhll under this nrovision.

24.The Permanent Secretary lurther infolmed that the Ministry is considering re-
incorporating the RBA as a party to the contLact, given its role in appointing coLrnsel,
rnonitoring their activities and facilitating their payment.

25. The Pennanent Secretary reiterated that investigation of rvitnesses residing outside
Rwanda would be negotiated and ftlnded separately.l2

Contnunicalionft'ont the llegistt'.t, of the High Court on l2 F-ebruar.t,20l5

26.On 12 February 2015, tlie Monitorreceived an email correspondence from the Registry
of the Court transmitlirrg the Decision on Mr. Munyagisliari's request for tlie recusal of
Judge Alice Ngendahayo. issued by a panel of specially appoirrted three judges on 10
February 201 5.

27 . The Decision dismissecl Mr. Mr-rnyagishari's request, finding his allegations
"inadmissible" on the ground that they did rrot demonstrate "animosity" by Judge
Ngendahayo.

r0 This rneeting urainly discussed the {Jvinkindi case. This report only contains tlrose portions of t lre discussion
that are relevant to tbe lvlunl'agishari case.

" Article 6 of the proposed draft contract, titled "Cancellation of the Contract", provides:
For legitirnate reasons, f irst and folernost in vierv of the complexity of the l it igation involved, each Party
reserves the right to unilateral cancellation of the contract, follorvingthrec (3) nronths' notice.
Tlre Ministry reserves the riglrt to cancel the conlract, follorving thirty (30) days' notice, in tlre follorving cases:

a) In case of violation by Counsel of the Code of-Dthics of t lre Bar Association;
b) in case offraud or con'uption;
c) in case of corrrnrission by Counsel of any act of such a nature as to entail their crinrinal l iabil i ty;
d) if Counsel cotrduct t lrenrselves in an inappr'opriate u,ay at the Tribunal or resort to stall ing lactics to

draw out t lre proceedings or inlribit their nornral course;
e) if Counsel nrake any statenlents ainred at discrediting the Covernrrrent or the Ministry in the course of

their work, either to tlre press or during thc trial.
Without prejudice to the first paragraph of the present Article, any lailure by the Accused to follorv the
instructions of the Ministry of Justice found in the Annex to this Contract, shall be considered as grounds for its
cancellation.
When the Contfait is cancelled, Counsel are rcquired to hand over all the extribits in the. case fi le to the
colleagues who rri l l  leplace tlrenr in the sanre case; t lte accounts shall be balanced, and one ;rl the other Party
shall effect a refund or paynlent ofthe outstanding aruount, as applopriate. The renraining fees lor t irc case shall

FS payable to the succeeding legal representative,
'" See Proseculor v. Bernat'd 14ttnyugi.sfiari, Case No. MICl"-12-20, Public Monitoring Report for Jarruary 2015
("January 20 l 5 Report"), 26 February 20 1 5, pam. 6.

Case No. MICT- l2-20 26  March  2015
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28. The Registry, of the Coun also infbrrned the N4onitor that the rlext court healing
scheduled on 25 ]rebruarr,20l5.

B. Mottitoring trIissionfrom 24 to 27 Februnryt 20l5

Cottrl I'{edt'itts of 25 Februat'v 2015

29. Upon conmencelnent of the hearing. the Court noted that the hearing r.vas delayecl due
to Mr. Munyagishari's late arrival. The Court ordered the organ in clrarge of Mr.
Munyagishari's detention to ensure that he arri'nes at Court no later than 8:20 on the
rnornings of scheduled hearings.

30. Observing that the Def'ence was granted over three months to complete its response to
the Indictnrent and had failed to do so by the set deadline, the Court considerecl that the
Defence would proceed to trial r.vithout submitting a response to thc Indictment. The
Couft thett announced that it would hear subrnissions on how the parties intend to
present tlteir cases in order to set out a "roadmap" for the trial proceedings. l"lie Court
fiulher ruled that after the next hearing it would not accept any further subnrissions
pertainirrg to "prejudicial issues" or "impediments" to the progress o1'the ploceedings.
The Court then invited the Prosecution to indicate how it would nlesent its case.

3l . With permission fi'om 1he Coufl, Mr. Munyagishari stated that the Prosecution had
failed to provide hirn rvith the necessary means to prepare and complete his response to
the Indictment, including paper. Tlie Prosecution responded that if'Mr. Munyagishari
had prepared his response. they are rvilling to assist him rvith printing the document. In
the altentative. the Prosecution requested the Courl to accept an electronic velsion of
the subrnission.

32. Mr. Munl,agishari replied that the Pro.secution had misrepresented his point FIe
explained that he did not harre any of the materials he requested on l7 November 2014
to prepare his case.13 He alsc, indicated that he had nritten a remincier to the Prosecution
but had not receir,ed a resDouse.

33. The Court stated that VIr. lVh.rnyagishari had been appearing in Coufl for a year and had
received a complete copy of the case llle. including rhe French translation of the
Indictrnent and its supporling material. The Court asked Mr. Munyagishari to explain
what rvas inrpeding the Det'ence ti'our preparing its response to the Inclictment.

34. Mr. Munyagishari argued that the prirrciple of equality oi'arms had not been respected
itt ltis case. He clairned that rvhile the Plosecution engaged 42 investigatols to prepare
the case file and has trvo l'r.rll-tinie paid natioual Prosecution Counscl to nrenarc the

lr .sce para. 8 srtpra.

Case No. I\4lc'f- l2-20 26 Marc l r  20 15
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trial, the Def'ence has ttever had the mearls or the necessary facilities to prepare his case.
Noting that it is the Court's duty to protect the rights of the Accused, Mr. Munyagishari
pleaded the Court to consider his right to necessary fhcilities and rneans to prepare his
Defence case. Mr. Munyagishari further opined that the Prosecution and the Ministry o1'
Jnstice were resllonsible for delaying the trial.

35, With its pennission, Counsel addressed the Court. Counsel stated that the Prosecution
should not presume that the Defence had cornpleted its lesponse to the Indictment,
without the uecessary means to do so. Counsel stated that, despite lacking any ntealls,
tlie Defence had submitted its Preliminary Objections to the Court on 2 Decernber
2014.t4 Cor:nsel noted lhat the Prosecution had not filed a response and the Court had
not lield oral arguments on the subrnission.

36. Relying orr Art icles 18 and 19 of the Constitut ion o1'Rwandals and Art icle 14 of the
Transfer Law,l6 Counsel requested the Cor-rrt to issue au orcler to the institutions in
cltarge to provide the Defence with the necessary faciiities and lunding in order to
prepare its case and conduct investigations.

37. The Courl reiterated its request to the Defbnce to explain in detail rvliat it needed to
prepare the case. Mr. Mr.rnyagishari lesponded that the Defence does not have the
material and human resources ne cessary to prepare his case. He requested the
assignment of two investigators. funding fbr Cor"ursel and investigations, copies of
relevant laws and codes and other material resources. as specified in his letter of
November 2014. Mr. Munyagishari stressed that he could not be accnsed of delaying
the trial if trone of the sufficient means are made available to him and his Counsel.

38. The Prosecution responded that Mr'. Munyagishari is represented by Counsel who know
how and where to request the means for the preparatiou of the Defence. The
Prosecution stated that its mandate is to prosecllte cases not to provide nteans to the
Det'ence. Further, the Prosecution opined that the Court is not the appropliate vemre fbr
discttssing funding for the Defence. The Prosecution argued that the Courl should not
intervene as the Del'ence had not demonstrated 'uvhether and horv they had sought out
the means to prepare the case.

f{ See Second Decetnber 20 I 4 Report, para. I 5 and footnote 6; see also, January 20 I 5 Report, para. 29.
' '  Article I 8 of the Constitution of t lre Republic of Rrvanda in paragraph 3 provicles: "The righi to be in folnred of
the nature and cause of charges and the right to defence are absolute at all levels and degrees of proceeclings
before adnrinistrative, judicial ancl otlrer decisiorr rnaking ofe'ins." Article l9 of the Constitution in paragraph I
provides: "Every person accused of a crime slrall be presurned innocent unti l l t is or her guilt has been
conclusively proved in accordance rvith the larv in a publ;r: and fair trial in rvhich all the necessary guarantees for
defence have been rrrade available."
ro A.ticle l4 of the Transfer Larv, t it lecl "Rights of an accused persou," paragraph 6 provides, inter ctl ia,that the
accused person shall be entit led "to counsel of hisiher choice in any a [sic] e.xatnination. In case lre/slre has no
rneans to pay, he/she shall be entit lecl to legal representation."

Case No.  MICT- l2-20 26  March  20 l5
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39. Turning to Mr. lr4uniagishari's request lbr investigators. 1he Prosccution arguecl that

Rrvandatt larv does not pernrit the assi-snment of private investigators. Noting that Mr.
Munyagishari is no longer at the ICTR and that he rvas translbrred to Rrvanda to be
prosecuted in accordance rvitlt Rrvandan larvs, the Proseculion argued that Mr.
Munyagishari should not insist on the provision 01'resources that are not provided for
by the larvs of Rwanda.

40. Tlte Prosecutiott further stated that Mr. MLrnyagishari has Counsel 'nvho are appointed to
assist hirn and they should provide irim rvith the requestecl lar.r,s and codes. The
Prosecution questioned the role of Def-ence Counsel if they could not provide tcl the
Accused basic inforr:ration about the applicable larvs in the Country. The Prosecution
cortcluded that the Defence lias had the nreans and the tinre to prepare its response to
the Indictment and that the case should proceed to trial.

41. Without rvaiting tbr the interpretation of the Prosecutions' submissions into French, Mr.
Munyagishari requested to respond.lT Noting that Mr. Ivlunyagishari understood the
Prosecution's submissions. rvhich rvere rnade in Kinyarwanda. the Court grarrted his
request. Mr. Munyagishari explained tliat he rvas able to lblloiv the Prosecution's
submissions throlrsh his Counsel.

42.Mr. Munyagisltari therr proceeded to reiterate that pursuant to Article i7 of the Transfbr
Law,l8 an accused is entitlecl to all the necessary means to prepare his Defence. Counsel
then stated tliat contrary to the Prosecution's subt:rissions. Mr. MLrnyagishari did not
think he r,vas at the ICTR. Counsel argued that international laii's equally apply 1o
Rr.r,anda and they provide that an accused shall have the nccessar)' rneans and f'acilities
to prepare his defence case in order to protect his riglrt to a fair trial. By general
relerence to the lCl-R Ref-erral 'Decision,re Counsel asserted that the Court shoirld
ensute that Mr. Mtrrryagishari is assisted by professional larvl'ers rvlro are renrunerated,

43. Following the parties' subnrissions. the Court issued a series of oral rr"rlings. Irirst,
recalliltg thal. Mr, Munyagishari had requestecl to be supplied witlr printer cartridge,
paper, and a tlash disk, the Court ruled that Mr. Munyagishari should subrnit his
response to tlte Indictmer:t througlt a flash disk. Second, u'ith respect to the request for
relet'ant laws and codes. the Court orclered Counsel to plovide tliem to Mr.

' t  On 19 March 2014, the Court fountl that Nlr. Munyagishari does not possess sufl lcient knorvledge of
Kinyarrvanda to de fend himself in that language. and thcrefore held that a French languaue interpreter rvould be
assigned to Mr. Munyagishari throughout the proceedings. For additional details. see Prosecutor y. Bcnnnl
l ' l ttwagitlrnrl, Case No. MICT-12-20, Public lvlonltoring Report for thc rl lrur.r,agrs/ruri Case (March 2014)
Report" ) .  27 March 20 14.
l* Article I7 of the Transfer Larv, t itrccl "Defence courrsel," provides: ' 'Without prejuclicc to the provisions of
other larvs of Rrvanda, Defence Couusels and their supporl staff shall lrave the right to enter into Rrvanda and
ntove freely rvithin Rrvanda to perlonn their duties. Thcy shall not be subject to scarch. seizule, arrest or
detention in tlre perfortniince ol'their legal duties. l 'he Defence Counsel and his/hcr support staff slrall be
provided rvit ir applopl iate seculity and pcrsonnel plotectiotr. at their request."
" See Pro.sccutor v. Bct'nerd A'lun1'ugislrurl i, Case No. lC fl{-2005-89, Public Dccision on tlre Plosecutor's
Request for l{efcrral of the Case to the l{epublic of l{rvanda,6 June 20 12.
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Munyagishari. if he did not alreacly have tltem. Third. the Court stated that it had
already ruled that Rwandan larv does not pemrit engagenent of private investigators
and that investigations could be underlaken by Counsel. Foufth, the Courl rr-rled that it
was beyond its mandate to consider issues perlaining to remuneration, and requested
Counsel to continue their nesotiations rvith the Ministrv of Justice.

44. Turning to the roadmap for the trial, the Coufl then asked the Prosecution to indicate
how much time they would need to present the Indictment. The Prosecution stated tl-rat
it would prefer to starl witli its opening statentent before presenting the Indictrnent.
Noting that the Indictment has also been translated irrto French, the Prosecutiorr stated
its preference to make submissions in Kinyanvanda, even if that miglit require
additional time due to interpretation. The Prosecution requested one day for the
presentatiou of its opening statement and ten days for the Indictment.

45. The Court then turued to the Defence to enquire how much time they needed to present
their response. Mr. Munyagishari announced his intent to lodge an appeal against the
ruling of the Court that he was not errtitled to investigators. In addition, Mr.
Munyagishari maintained that he did not have the necessary means to prepare for trial
and was unable to indicate the time reouired lbr iris resDonse.

46. The Courl stated that it had already addressed those issues. Notirig that Mr.
Munyagishari did not indicate the time required by the Defence to preserrt its
submissions, the Court allotted ten days to the Defence to present its opening statement
and the respouse to the lndictnrent.

47. Counsel reminded the Court that the Defbnce submitted its Preliminary Objections on 2
December 2014, requesting the Coult to considel it and decide befole proceeding to
trial.

48. The Court conferred and delivered an oral rr-rlir,g. 'fhe 
Cor:rt scheduled the next hearing

for I April 2015 and requested that both parties subrrit any lirial preliminary objections
tl'rey nay have two weeks before the hearing. The Court stressed that the roadrrrap
should be respected and that al1er the 1 April heariug it u,ouid not entertain any ftuther
objections related to prejudicial or procedural matters or impedirnents to the preparation
of the Defence. The Cor-rrt adjourned.

Meelinq v,illt Lead Counsel.for lhe Proseculiort on 25 Februorv 2015

49. After the introdr-rction of the newly appoirrted Mcnitor. Mr. Mutangana welcorned the
newly appointed Monitor, extencled his r,coperation and provided a brief overview of
tlre role of the Prosecution atrd thc procccdings in the Utvinkincli and l,[uttyctgishari
cases.

l l
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50. On a general note, Mr. Mutangana inclicated that the Plosecution is dedicated to

eusuring expeditious and i'air trials in both cases. Noting that issr.res related to legal
represeutatiott continue to be raised in Court, he shared the Prosecution's hope that such
issues will be resolved expeditiously and that the Accused will be replesented by
competent and professional Counsel.

51. Turning to the proceedings in the fuIunyclgisllori case, Mr. Mr.rtangana recalled that the
Def'ence had sr.rbniitted its Preliminary Objections on 2 December 2014 and the Court
had ordered the parties to subrnit any final preliminary objections two weeks before the
hearing of 1 April 2015. The Prosecution indicated that the Cour-t made it very clear
that any objections should be dealt with before the cotnmencement of the substautive
trial. Noting tlie Coutl's ruling that it would not accept any further procedural
objections subsequent to tlie 1 April hearing, the Prosecution anticipated the trial would
begin shortl),theleafter. He leported that the Prosecution is ready to proceed.

52. The Prosecution further reiterated its position that it should not have the obligation or
take the burden of providing material facilities to the accused. The Prosecution noted
that while it had assisted the accused at its discretion, it is the Counsel's duty to provide
the accused with basic material resoul'ces and iuformation about the case.

Examination o.f the Case File on 25 Fcbr.ucn.-t, 2015

53. The Monitol examitied the Case File in the olllce of the Registlar. The following
docuurents rvere added to the case file since the previotis examination:20

l l .

Letter fronr Couusel to the Registrar of the Cor-rrt dated 26 Jarrr.rary 2015,
requestirrg translation into French of the minutes of the hearings;21
Letter fi'om the Registrar of the Court to Counsel, rejectirrg the request fbr
translation of the minutes of the hearing, on the grounds tirat the request was
outside the scope of the Court's ruling o1'4 June 2014.22 The letter r.vas not dated.
Mr. Munyagishari's "Declaration" to the Court dated 3 February 2015:23
Letter from the Registrar of the Court to Mr. Mr-rnyagishali dated 5 Febrr-rary
2015, reqr.resting written Defence submissions on its request lbr recr-rsal of the
Presiding .ludge. In his ackrtowledgrnent receipt, Mr. Munyagisirari had indicated
that he would be unable to respond withou a Freuch translation;
Decision of the Court on Mr. Mr-rnyagishari's request to reclrse the Presidiug
Judge, dated 10 February 2015;24

I  l l .

l0 Sce Second Morritorirrg Report for []ecernber, para. I l.
t' See para 69 inf'a.
- 'For additiorral details on this ruling see Prosecutor t ' . Bunat.cl A4un1,ugisl1ayi, Case No. MICT-12-20, public
Redacted Vers ion of  the Moni tor ing Reporr  forJune 20 14,  l6  Ju11,20 14,  paras.6-25.
-' Jce para. lu supl'a.
" See paras. 26-27 supnt.
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vi. Letter from Mr. Munyagishari to the Registrar of the Coult dated l0 February

2015. reqr-resting copies of two documents provided to the Court at the hearing of
3 February 2015;

vii. Summons o1' the Registlal of the Court dated 11 Febnrary 2012, schedulirrg a
hearing in the Munyagishari case for 25 February 2015; and

viii. Letter from the Registrar of the Courl to Mr. Munyagishari dated 19 February
2015, infomring Mr. Munyagishari that the documents he had requested in his l0
February letter were not in the records of tlte Registry.

Meelinqu,ith the Exeailit,e Sect'elcu'v of lhe R\r,ancla Bar Associatian on 26 Febntartt 20152s

54. After the introduction of the newly appointed Monitor, Mr. Mugabe welcomed the
newly appointed Monitor', extended his cooperation and provided a brief oven,iew of
the role of the RBA. Mr. Mtrgabe tlien corrtinued to clarify cefiain aspects of the role of
the RBA in detemrining lawyers' fees.

55. Mr'. Mugabe explained that in Rrvanda there are in effect tluee legal representation
regimes. The first reginre involves non-indigent accused, in which case counsel fees are
negotiated between counsel and client within the scale of fees prescribed by the RBA.
Tlre second legime involves indigent accused who are represented by pro bono
Counsel, who receive payment for minor expenses. The third regime inrrolves indigent
accused whose representation is funded by the Goveurment, as is the case with the
transfeued cases. In lhe latter case, Mr. Mugabe reiterated that the role of the RBA is
limited to appoirrting competent counsel and supporting the Government in facilitating
legal aid payments.26 Mr. Mugabe also indicated that the RBA also ensures that counsel
receive adequate suppol't and assistance in lulfilling tlieir professional obligations.

56. With respect to provision of the list of counsel to tiie acclrsed, Mr. Mugabe indicated
that there is rro rule that requires the RBA to provide a list of counsel to indigent
accused. Mr. Mugabe explained that in rnost cases the RBA designates lawyers for
indigent accused. I{e indicated that the list of lawyers is posted on the RBA website and
can be shaled upon request with partner institntions, such as the Court, Prosecution, and
national or international organisations. In the Uwirtkincli case, Mr. Mugabe indicated
that a list of two collnsel was provided at the time of Mr. Uwinkindi's transfer at the
request of the Plosecution as provided by thg Criminal Procedule Code. In the
Murryagishdri case, Mr. Mugabe noted tliat the accused refused dnty counsel assigned
by the RBA.2i Noting that an accused has a right to refuse counsel assignecl by the
RBA, Mr. Mugabe stated that Mr. Munyagishari chose lawyers who wele on the list o1'
RBA lawyers and the RBA accepted his choice. By courparison. Mr. Mugabe indicated

:5 Tlris rrreetirrg als.l discussccl t|rc tJu'ittkintl icasc. This rcport only contains thosc portiorrs of thtr discussion that
are lelevant to the i,/rl4't€r.s/rari case.
to See January 2015 Report, para. 60; sce also, Prosccutot'r,. Jean lJtyinkittdi, Case No. MICT-12-25,
Monitoring Reporl for the Urvinkindi Case (Janualy and FebruaLy 2014),7 Marclr 1014, pala. 54.
' '  See Proseculor v. Beutarcl l l luryagishali, Case No. MICT-l2-20, Monitoring Report lbr the Munyagisltari
Case (July-August 20 l3), l6 Septernber 201 3, paras. 49-50 and 95.
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that in the il,{boru.vhimcma case, a list ol'all RBA lauryers \\:as provided at the recluest of
the Court.

I4eelinc, u,ilh the Presitlenl uncl the Exeurtit,e Secretarv of lhe Rtrancla lSur A.rsocicrtiotr on Z6
FebruarJ, 20 | 52E

57. The Monitors uret rvith Mr. Athanase Rutabingwa. the President of the Rn'anda Bar
Association. Mr. Mugabe ,.r,as also in attendance.

58. After the introduction of the Monitors. lvlr. Rutabingrva provided an overvierv of the
role of the RBA. He explained that the RBA appoints ordesignates larvyels to indigent
accused upon request front the accused, the Coun or lhe Prosecution. Such counsel
ttorntally engage in pro bono representation. Atier the appoir:tnrent, Lhe I{BA is
available to assist counsel if they encounter difficulties in the course of their
professional duties, including in accessing the accused at the Prison and having
sufflcient time to Dresent their case iu CoLrrt.

59. Mr. Rutabingwa indicated that given the magnitude and complexity of the transf'errecl
cases, the Goverruuent has agreed to provide legal aid tunding. In accorclance witli the
Legal Aid Policy and the budget, the Governmenl has committed to remunerate counsel
for transfet'red accused l5 million Rrvandan Francs fbl the completion of the entire
case. rvith the exception ol' investigalion ol' rvitnesses outside l{wanda, which is
negotiated separately with the Government.

60. Mr. Rutabitigrva further explained that based on the practice in Rrvanda, the scale ol'
fees for a criminal case is benveen I and 15 million Rrvandan Francs. Mr. Rutabingrva.
intbmred that as the Presiclent ol'the lll lA, he has authorit)' to recontmend an increase
in remunerat ion on the basis o1-the nature of the case. but this opt ion is only avai lable i f
the funder, be it the ciient or the Govemment. accepts tire recornnrenclation. Mr.
Rr.rtabingrva indicated that based on the nature of the transferred cases. the RBA
recomrnended to the Ministry an increase in renruneration beyond l5 rnill ion. Within its
allocated budget. ltorvever. the fulinistry decided to renrunerate the nraximunr arrount
fbr a crimirral case. Mr. Rutabing\\'a stressed that the Ministry consulted the RBA in
order to ensure that the overall buclget was reasonable and the RBA did not neqotiate
rvith the Ministq' on behalf o1'any specific courrsel.

61. Mr. Ivlugabe stressed that rvhile the scale of fees is tlie basis for deternrining payrnent of'
lawyers, i t  does not apply to cases fal l ing under the legalaid reginre. >- '

62. With respect to the ptovision ol a list. Mr. Rutabingwa stressed that the light to choo,:e
counsel applies only ic nott-irtcligent accused. In accorclance u,itlr the Law establishir,g

r$ This nteeting also discussed the Urvirrl<ilzl i casc. 1'lr is report only contains those portions ol't lrc cliscussion tlrat
are relevant to the l,/rag,a.gishari casc.
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the RBA, the institution ensnres that all indigent accused are assigned competent.
plofbssional and independent lawyers. subject to a conflict of interest or objection orl
personal conviction of counsel. He noted that all the lawyers accredited b), the RBA
have the competeuce to practice and represellt accused.

fuIeetinqwilh lt{r'. Adunltasishari on 26 Februarv 2015

63. The Monitors met with Mr'. Munyagishari at the Kigali Central Prison, where he is
detained. After the introduction of the newly appointed Monitor, Mr. Munyagishari
provided a brief overvierv o1' his case and encouraged the Monitors to review the
Affidavit of the International Association of Defence Lawyers2e which. according to
Mr. Mr-rnyagishari, reflects tlie dire statlls of the proceedings in his case.

64. Mr. Munyagishari asked if he could receive a copy o1' the Memorandum of
Understanding rel'erred to in the appoinlment order of the new Monitor. The Monitor
responded that inquiries related to the monitoring anangements should be addressed to
the Mechanism.

65. Mr. Munyagishari then turned to the classification of the n'ronitoring reports and noted
that he liad received a letter frorn the Registry of the Mechanism indicating that the
classification of the repofi is at the discretion of the monitor. Mr. Munyagishari
inquired whether the monitor irad received his letter of l6 February 2015 seeking
clarification on the mafier. The Monitor confinned that she had received the letter on
the same day. By re{'erence to his letter, Mr. Munyagislrari enquired wliy the monitors
lrad classifred the reports as confidential and ex porte given that the President of the
Mechanism had ordeled that he should be provided with conficlential monitoring
reports.30 The Monitor explained that while she could not cornment on the classiflcation
decisions of other monitors, she noted in general that the monitors are guided by their
Terms of Reference. fhe Monitor further explained that under the Terrrs, the rnonitors
indicate to the Mechanism whether, in the colrrse of tlteir monitoring activities, any
infonnation has been provided on a confidential basis or shor.rld remain corrfidential. A
cont-rderitial and ex plrrle classification ensures adequate protection of information
provided by different interlocutors in confidence. Furtirer, the Monitol observed that the
decision of the Plesiderrt does not fbreclose the possibility that certain reports ma1, bs
filed on a confidential and ex Dqrle basis. includins the accused.

66. Turning to the issue of Counsel, Mr. Munyagishali recalled his letter of 17 Febluary
201 5 addressed to the monitors,3r regarcling allegedly contradictory and I'alse
stateinents made bv the Ministrv of Justice and the RBA in the Secr.lrrd December20l4

2t See Pt'osecutor v. A4un),agishuri. Case No. ICTR-2005-89, Requ€te de Ia trefense cle Ilernarcl Murryagishari
aux fin,; d'accepter la letlre ouverte et la rdsolution de I 'Association Internationaie des Juristes Ddnocrates
relative au renvoi de I 'aftaire lt[un],ctgisl&r' i au Rrvanda. l5 Februaly 20t2.
30 See Proseattor r,. Bcrnttrd l/fun1,ogish.ri, Case No. MICT-12-20, Decision on Registrar's Subrnissiorr
Regarding the Monitoring Mechanisrns in the Urvinkindi and Munyagishalj Cases. l5 Novenrber 20 13, para. 52.
ir The Monitor received a copy of the letter on 25 February 20 15.

t 5
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Reporl. According to lvlr. N4un1'agisliari. the ivlinistry of Justice and the RBA appear
not to agree on the role o! the RBA on legal aid. as the fonner indicated that tlie RBA
delerntittes larryet's' f-ees"lr rvhile the latter statecl that ir is not iuvolved iu matters of
remuneration.li Further. Mr. Ivlunyagishari clainted that it was not conect for the
Mirristry to cornpare tlte Bunclor'a case rvith the A,funl,agi.rhctri ot' (Jwinkincli case.
According Lo Mr. Munyagishari, lVIr. Bandora lvas abie to cover the costs of his own
counsel. Fle claimed that Mr. Bandora's counsel signed the contract three months
befbre the completion ol'trial in order to co\/er any anticipated courl fees in the event o1'
a convict ion, as st ipulated irt  Ministerial Order No. 001/08.1I of I  I  Februarv 2014.
concerning Cour-t Fees lbr Crinrinal lr4atters.ra

67. At the conclusion of the meeting, Mr. Munl'agishari requestecl to meet rvith the
Monitors tlte next day in tlre presence of his Counsel in order to discuss a nurnber of
f-air trial rights issues.

]tfeeting vith fulr. A4urytogislruri on 27 Febntorv 20l5rj

68. Noting the absence of his Counsel, Mr. Munyagishari inclicated rhat since the
sttbntission of the first revocation applicalion by tl"rc {Jwinkhzli Dcfence, he fears
Counsel may be irrtimidatcd to lirlli,particil:rate in monitoring activities.

69. 1'r-rrning to his proceedings. Mr. Munyagislrali noted that on 26 .lanuary 2015. his
Counsel liad made anolher request to the Regislrar of the Court for the translation of t[e
tninutes of the hearings into French.lu He srated that he had not received the Registrar's
response denying the request. I-le asserted that if the Courr rejects his request for the
translation of the minutes of the hearings. cspecially once the trial commences. it rvould
be impossible lbr lrim to prepare his defence .

70. ML. Munyagishari expressed grave concern about the hearing cll'25 February 2015. I-le
opined that the Court is so intent on starting the trial that it ignored the Detbnce
Preliminary Objections o1'2 December 2014. Mr. Munyagishari slatecl that it is not the
parties' responsibility to nlanage the case, lrut the situatiot] \ ras so critical that his
Counsel had to remind the Court of the subnrission on two occasions.

71. Of further concern to Mr. I\4unyagishari is the Court's decision to hear all submissions
related to prejudicial or procedural objections [r1, I April ancl not to accept submissions
of similar nature therealter. I-le claimed thal the decision infringes on his right to a lair
tr ial.  By rel 'erence to Art icle 14 and l8 o1'the ' fransl 'er 

Larv.rT Art icles 18 and l9 ol the

:2 See Second Decenrber 20I4 Report, para. 2 L
ir id., para. 34.
"'" For additional inlbrrnation on tlrc Mirristerial Order, see Prosecut.tr r. IJenrurcl lt lury,agishuri, Case No.
MICT- l2-20, Public Monitoring Report for ivtal ' 20 14, 4 July ?0 l. i, pari,. 2f).
i i  Ms. Ndirangu departed Kig;l i c);26 Februarl,and rvas nor pre;enr hr ri i is nrcetirrg. l-ead Counsel fbr Mr.
Munyagislrari rvas unable to attend tlrc rncetirrg.
'o Sec para. 53 supru.
" See Article l4 r 'cproduced in lbotrtotc l6; Article l8 of the 

-[ 'r 'ansl'cr 
Larv, l i t lecl "Appeal", pr.ovides: .,Both rhe

prosecution and lhe accused ltave tlte riglrt to appeal agairrst any decisiorr takerr bi,thc l-l igh Court upon orre or

Case No.  MICT-12-20 t 6
26 Nlarc l r  l0 l5



426
Constitut ion,ss and Art icle 150 o1'the Larv No. 30DAi.3 of 24 May 2013 Relating to the
Code of Criminal Procedure ("C'riminal Procedure Code").ie he indicatecl tlrat he has a
righl to raise objections that impinge on his del-ence rights at any stage of the
proceedings. He indicated t l iat l imit ing the Defunce's possibi l i ty to raise objections
concerning fair trial rights orrly at the pre-trial stage ef-fectivel)' denies his right to
object to fair trial right inrpediments that nray arise at later stages of the proceedings.
By contparison. Mr. Munyagishari stated that at the ICTR. the Charrrber considered all
requests related to fair trial violations at any stage of the proceedirrg. Fle clair:red that
contrary to international standards. the Chamber assigned to his case has repeatedly
declirred to consider issues that af{bct his fair triai rights. Instead, he clairned. lhe Courl
"belittles" his requests. Mr. Muuyagishari informed that he rvill appeal the Coun's
decision.

72. Fr.rrther, Mr. Munyagishari clair:red tl:at the Covern:nent's recent decisions in relation
to legal aid funding have hacl an adverse influence on the Court. As the Government has
indicated that it does not hai,e sutficient legal aid funding. the Court has now decided to
accelerate the schedule of proceedings so that lawyers are deemed to have received
sufficierrt funding. Mr. Munyagishari concluded that this amounts to direct interlerence
by the executive branch on judicial indeperrdence, in contraverrtion of the Coustitr-rtiorr
ot'Rwanda.

73. With respect to investigatiorts, Mr. Munyagishari challenged the Prosecutor's
intetpretatiou of the larv on investigatols. I-le stated that lhe Transier Law is a Rrvandan
law arrd Article 17 thereol-r0 provides lbr investigators and slrpport stalf lbr the accused.

74. Tuming briefly to his conditions of dctcntion, Mr. Munyagishari informed that on 10
February 2015, the Prison l)irector held a meeting rvith all the transferred accused.
According to Mr. Munyagishari" the Prison Director had indicated that he ivill
strengthen disciplinarl' tneasures at the Special Enclosure. Mr. Munyagishari stated that
the Prison Director had displayed anger at the meeting and had made certain statements
that rvere intended to intirnidate the detainees. As an exaurple. Mr. Munyagishari
claimed tltat the Prison Director had stated that he was not afraid of the Courl if the
detainees acctised him in Court.

75. Mr. Munyagishari also revisited the statements of the Prison Director iu the Secorrd
November 2014 Report.{r Mr. N4un1'agishari notecl that the Prison Director had stated
that assistance rvith cleaning chores is not an entitlement. In his vierv. such statements

a l l  o f t l r e fo l l o r v i ngg rounds :  l ) ane r ro ronac lucs t i ono l l a r v i nva l i da t i ng thedec i s i on ;  2 )ane r ro ro l ' t ac twh i ch
has occasioned a ntiscarriage of justice. The Suprerrrc Cour-t may uphold or invalidate sorne or all of the
decisiotts of the High Court. $./herl necessary. it nray ordsr the l-l ic.h Court to revierr.the casc."
ls Sce Arlicle tA aJ tr; rcproduced in tbotrrotc 15.
' 'o  Ar l ic le  150 of  the Cr inr inal  Ptocedure Coclc,  t i t lec l  "substant ia l  pr inc ip les o l 'cr inr inal  t : ; ts€s,"  prov ic les:
"Criminal coses r,rust adhele to tlre follon,ing substantial principlesl l" being lreld in public: . ' '  l-reing lair and
impartial; 3" respect fbr the rigtrt to defcncc and to lcgal colrnscl;4o adversarial procccclings and cqualitv of
parties before the larr'; 5" basing on evidettce lau't ir l ly produced, being rendered rvithin the tinre l inrits prescribed
by larv rvith tlre judgnrent and being rendered in the language used in the pleading."
t" See Article l7 rcnrocluced in footnote 17.'rr 

Sce Second Novenrber 20 l4 l{eport, paras. 6- I 5.
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flout the Goterutnent's conrnritnrents to the ICTR that the detention rules appliecl to the
convicted persot.ts o1' the Special Court for Sierra Leone u,ould also apply {o the
transferred accused. including those related to hygiene and sani1ation.4z

76. Regarding family visits, Mr. Munyagishari noted tire Prison l)irector's statement in
paragraph 13 of the Second November 201.1 Iteport that none ol'his visitors rvere
denied entry. Mr. Munyagishari clairned that this statement was eroneous as he has
been denied visitors on several occasions. I{e explained that ntost recently his brother-
in-law, who is a genocide survivor, was also denied entry and was intirnidated at the
gate. According to Mr'. Munyagishari, tlre guards at the gale told his brother-in-law that
he will lose his survivor benefrts if he visited Mr. Munyagishari. Mr. lr4unyagishari
indicated that if the Prison Direclor is no1 a\vare of such incidents. lre should have
consulted rvith hint. Mr. Murtyagishari stated thal he had inlbnrred the Director of the
visitation issue, and that rvhile he had indicated that he rvould address it. he hacl not vet
responded.

III .  CONCLUSION

77.The Monitors retnain available to provide any additional infonriation, at the President's
direction.

Dated this ?6" 'day of March 2015

Respect l-r"rll y submitted.

_ ' : , ,  _  :__. :-13-:-;-- .--:

Stelia Ndirarrgu
Monitoring lbr the ll4unltclgi.yllari case

Nairobi. Kenya

Xheni Shehu
N4onitor lbr the i{unyagis116lr'l case

Artrsha. Tanzania

"" See Prosecutor v. Bernard i l lunt,ugishall. Case No, tC'l-R-05-89. Public Brief ol 'the ltepublic ol 'Rrvancla as
;lnticus Ctrrioc, dated l3 Janualy 20 13. pnra. 23 and Annex l '1, Mernorarrdunr ol 'Undelstarrding betrveerr t lre
Specia l  Cot t r t  lbr  Sierra Lcone and t l rc  Govelr r rnent  of  the l teputr l ic  of  Rrvanda.2 Octobcr  2009.
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