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I. FORCLUSION DES DELAIS

1. Le requerant ava il dcmandc a Ja Chambre de prendre acte du non depot par les

pa rties ad verses de leu rs ecritures dans les delais .'

2. Le 25 Ac ut 2015 a14h30, Ie requerant a accuse reception des conclus ions du Parquet,

apres l'epuiscment des delais.!

3. Ainsi, par la faute du Procureu r, le requerant a eteamene apresenter ses ecritu res en

quelques heures .

4. Il p lalra aIa Chambre de rejeter ces ecritu res pour (occlusion .

II. SUBSIDIAlREMENT QUANT AU FOND

1. De Ia pos ition du Pro cureur

5. Le Mecanisme n'a ecru aucun mandat pour interferer dans les procedures internes.

L'Article 6 (6) du statu t evoque un e procedure de desaisissemen t et I'Article 28 la

cooperation avec les etats . Uwinkindi Jean ne saurait fonder sa demande sur Ie rejet de

sa requete par la Haute (our, Ie Mecanisme n'etan t pas une jurid iction d'appel .'

6. Uwinkindi n' a pas apporte la preuve d'un prejudice qu 'Il risque de subir si la

procedure dc vant la Haute Cour poursuivait son cours normal. Sa requ ete est introd uite

dans un but dilatolre.'

I Requete tendant aobte ni r suspension de l'm strucnon de ta cause mscrtte sous re RPOOO2/1 2/HCCt en cause
UWINKINOl JEAN centre rorgene Nati onal des Pour suttes Judicratres pendante c evant ta Haute Cour.
I Prosecuucn's submissions opp osing UWINKINOI' Sreq uest for stay of Rwanda n proceedings.
) Prosecuncns subm ission op cit no 1050 page 1,2 et 3
• Prosecutions submission op cit no 1049 et 1050 page 4 er 5
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2. De Ia replique du Requerant

7. La saisine du Mecanisme repose sur les arguments de droit ci apres

L'Ordonnance de renvoi de I'Accuse au Rwanda du 28 Juin 2012 qui prevoit que

la saisine du Tribunal n'irnp lique pas la suspension de I'lnstance en cours devant

Its juridictions nationales Ii moined'unederision expresse du Tribunal'

La primaute du Mecanisme sur les juridictions nationales ."

La Cons titu tion rwandaise en son arti cle 190 qui confere aux accords

internationau x un e au torite supe rieure acelles des lois?

L'Article 119 du Code d'Organisation et de competence judiciaires , prevail
qu'en cas de sa isine par deux jurid ictions competentes des memes faits, les
causes sont renvoyees par l'une des juridictions a une autre, selon les regles
suivante, la [u rid iction du rang inferieur decline sa competence au profit de la
jurid iction la plus elevee."
L'Article 22 de la loi no 47/2013 du 16 [uln 2013 su r Ie transfert concernant Ie
dessalsissement de la Haute Cour au profit du Mecanisme.'

3. Observations [urldiques.

- Le Procu reur n'est pas fonde de denier au Mecanisme Ie pouvoir de suspendre
I'instru ction au niveau de la Haute Cour. It ne saurait en meme temps reconnaitre au
Mecanisme Ie pou voir d 'annulation et ignorer sciemment celu l de suspension sous
peine de violer un principe fondam ental de droit bien connu selon leque l « qui peu! le
plus peut le mains»
- La jurisprudence tlree d u dossier Peter Erlinde r poursuivi al' epoque sur base des faits
relevant du droit positif rwandais ne devrait pas concemer l'Accu se .

' Point 14 du dispositif de r Ordonnance de renvoi, Affaire ICTR-2001-RUBIS page 68 paragraphe 14
" t e Mecanisme a pr imaute sur resJurldictions nationales
J Consti tution de la RepubliQue du Rwanda du 04 Juin 2003, Ministere de ta Just ice, eemcn Janvier 20U
I l oi Organique no 51/2008 pcrtant Code d"Organisation Fonctionnement et Competence Judiciaire, Offidal
Gazette annee no 47 no specia l du 10 sectembre 1908
'Offldal Gazette no special du 16 Juin 2013

3

I



1105

Le proces devant la Haute COUT est aun stade tres avarice. La phase cruciale de
l' aud ition des temoins sera examinee le 10 Septembre 2015. Le Requerant ne peut
contre Interroger les temoins a decharge a l'interieur du pays car 10 il n'a plus
d'emprise depuis sur eux depuis que ses Conseils ont ele remercies su r decision
des pouvoirs publics. Peut on dans ces condi tions invoq uer l'absence d'un
quelconque prejudice dans son chef?la question des temoins en dehors du pays
a fait l'objet de nos productions anterieu res

L'Accuse n' est a meme de faire face a deux instances. pendantes devant deux
ju ridictions d ifferentes avec des consei ls differents Devant la Haute Cour. il
risque de se retrouver seul sans defense, abandonee a triste en face des
adversaires puissament armes ses demandes etant chaque fois interrompues par
Ie President du siege.

8. Selon un expert du Procureur MARTIN WITTEVEEN UWINKINDI Jean a ete prive
du droit 11 l'asslstance des Conseils pendant toute la period e cruciale de I'audition de
ces temoins.t'(parag raphe 21)

9. L'egalite des annes est egale ment evoquee : (paragraphe 51)

....Additionally , unli ke the NPPA and the Judiciary , ... ..received extensive assistance
capacity bu ilding from don ors , the Rwanda Bar A ssociation hardly received any
assistance... .
.. .There is no neutral Magistrate to conduct serious trial ....finds by both parti es (point
56).

10. Au point 63 : la qu estion des fonds a allou er 11 la defense pour les enque tes
necessai res dans les proces du Genocide par Ie Ministere, afin de ga rantir un proces
equitable est bien cernee.

11. Toute les points so ulevees dans nos memoires sont bien circonscri ts par l'expe rt.
Venant du camp du Procureu r, la Chambre d evrait y reserver une attention particuliere
pour appreder it sa juste mesure l'imperieu se necesslte d'ordonner la suspension d e
l'instruction devant la Haute Cour en attendan t l'issue de la procedure renvoi

10 Arret avant dire droit du 09 Juin 2015 rendu par ta Haute (our renvovam ta cause au 10 Septembre 2015 pour
audit ion des temoins et plaldolrtes
II Extradit ion proceedings re: Governmen t of Rwanda v n r.vtncen r Bajiny a ,
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12. II plaira ala Chambre de declarer non fonde la repliquc du Procureur

Word count: 1000

Date et aigne Ie 26 Aout 2015

Maitre Catera Gashabana
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I ntroduct l~n end persona l cIrcumstances

L Thl' add~lonal expert raport builds on my expert report dated SeplemMr 19", 2014
[here~ftet; "tha a~pert reptn!"), Since' ,tlbmftted theexpert report, almost nine month'
havepassed,

"I am still an advisor International cr1mesttf the NatlClnai Public .p ~~.eCut lon Authoritles,
the NPPA, In Rowenda, advtslng. on t helr transfer gen"odde cases. " G~nerallYI th&

.droumstan"" of my pos ~lon and work, a, described In delililin ii,. e,port report; have
not<hansad, .

2, Ragardlng mv r" pOIl, lbllltlo, oUl,lde tha 'COP" III my "fft~I, 1 ",ork, I nav, a. ,umed e
pe~tlon'ln' a Pan.lllfE;<pe,t, for. res••reh project, conducted by two non-soyar"ment,'!
organizations: Inta,natlonal COrpor.to Accountability Roundtoble, ICAR, and Amne,ty , )
international, AI. The topic oItheresearch ls tofind anenswer to thequestlcn why there . '
are so few prosecutions ofeorporatlons for InternatIonal crfme-s or any other serious'
hu".man right'abuse:>
Secoodly, I have cond\lClOd a two·day ,em(oar far studa n~ In.lhe.M.,t.r Intern'donal
Q1rhe, .t tht Vt lJeU~~"rs/!elt .InAm,tordaro.anthe.toPlc·"rn,Jth/lndrng In InternaUona,

.crttrles·Ir> APrIl201VOl'tha sem.l~3r l draf!<ld~ "dUNe book,

3. During the-eleven manths 0; my ten~re at the I\IPI'A In J<lgall, Rwanda; r have almost
· e<t!wlvei\i /aetiied tllV.ti.ntlon on the w6rk tOrid~cl6! Inthe G~rioCld •.Fog]iNo Ti.ddng

unit,thO GFTU, In thi NPPA. From SeplemMi20~ onwards rliav.~udiad and",,'lyzed
tile work PIa....... I. and In rlllaU,,"!a tn~ G.1\) and pf1lducl!d ~r\ eJd. nSlve an~l\'Srs ·

recordedIn an a~",~sm.ntr.p<irt, Whl<Jj Ifln~ llled ln Dac.m~.t 2034. 1have p,....~."'d

these findings to t.he prosetllloi'Gen,ar,leqd liieMlnI~ler oiJIlstrca InRWt\nde, ~".don
thl' , naly,ls and my raccmmeododon, in the a,S!"'.""ent report, I have advised the
GFTU/IIIPPA an e number of ,elett.dtopic,lni li1S: 'Except irom a tew f" ue" ,oal\lled I )

111 the asS'essmentr~pori,:whlch'l wJHrefef~nce hereunder1 thfs repo,t tl'a$,-lil myoplhlon,
rio reteva.n!:e f~r thetoplcs addreilll'd Inthe expert report. .

4. For the' '~urp.bse of the' stUdy of th,e workproct!Sse,s ~f the GFTU and the'draftlnt (If th¢
. ' . _ . ,. - ' .' . ', . - .

.essessment report, I have _,Interviewed around 40 staff trrE!mb~rs f!p~ varlcus
organh:atloN, Including all the members of the GFT~~ I, oj» revIewed a number at
documentsrelevant for the stuUo{8&ld ~x~mtned varrous websttes, . .

s. Moreove, Ihave 'I!e~d.d" number of.aUit proteedl~g, In tiJetntnSfer C"a'$, notably .
· thocas.~ ag.I"" .uwlnklndl; Munyllgl'hlrl, M~rushlll\alia, B'Ock>ra .and Mug.s" ,. I. . . .• . ,. " . , - . , " . ,.

_ ill!$8

Additional Expertrtaport.Marttn ~tte\le~ re R~!14av. BanJlnya at'i4 ~tbers Jun.(!'~. :lOtS Ptfge"2· - . . . . - - , - . " . - _ . " . . .
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have not logged eachcourt session IndlvldlJally, but It 15 fai r to saythcrt Ihave attended at
l&ast a dozentrial sessions. "

s, As .1 have been Integnoted lIT the NPPA from the beginning, I have attended a few
conferences of the NPPAaswell es. the regulllrweekly meetings 01the GfTU,

7. For my work, I also r.lslntaln regula:- contacts wIth some of the staff In the Ministry of
Justice, To analyze the situation of the defence attomeys I have spo,,"n to staff In the
Rwanda BI!I~ Assodatlon, ReA. IndMdual defence attorneys and the Director ofthe legal

AidForum In nwenda.

purpose of this addltloMIreport

a Thepurpose ofthisadditional reportls to provtdean update on"my ~xpert opinion on the
a1tfci! topics addressed In the expert report. Add~'onallY; I wish to provide expert
op:nlori"on thestatus and work of the defence attorneys In tt'!e ienocrcte transfer (ases~
",,,entry adJudicate<! before the High Court In Klg, r. Rwanda. In this respect I Wish to
reter towbat Ihavest8tedIn theexpert report-whenIhIghlightedtl':e need not to crItIcize
Rwanda, but assist themIn building theJusticesystem1•

Updato

9. On the basi. of myexperiences and the information and knowledee Iaccrued during my
tenure In Kigali, I maintain what 'I have stated In the e-xpltlt report. I believe Imade no
factual ml$takes fn th~ expef1 report and In my cpmton there Is no needte correctany
state ment.

10. !spectfically maintaIn my maln expertoplnlgli2 that, [1'1. the genoe!de trans~r cases that I
have wrtnesle~, Rwanda has a fun ctioning J~stlce system~ capable 0.£ Investfgatlng.
prosecuting and"i1dJudlcatlng cases of genodde, transferred from other )urlsdlct!ons,
applying International standards and provfdlng fair trial rights for defendants.

" ' - . "

11.More speclf1cally, I nave wttnessed professional prosecutors, li~ig8ting the cases before
the Hfs:h ~ourt. who are knowiedgeable, dedicated and conVersant bath with the
substanceof the else aswell alii the legallSsuesIn theease. Basedo~ howthe prosecutors
have litigated the case, I have no doubt that the prcsewucn Inte nds to prosecute the

I Set theExpertReport datad se ptembe r ljllI 201S. per, 129- 137.
) ItJld..par. 12D.

=Addlrlonal Expert Report MartinWltteveen re Rwanda v, BanJlnya and others June 3. 2015 ~age 3
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•

transfer cases both expedItiously and with respect for.th~ rights af the defendants as
enshrined l:lthe~ndal1 Jaws endthe In.ternatlonal conventions.

12. Dli~ni the court pl'(lt, e!l1ngs-l wilnessed, and based Qn other I.nfcr"'atton I gathered', I
assessed that the partl""; bui.petlf1clllythe dEf.ndantsa. wellest~e defente attorneY',
were given generous 'tIme -and opportunity to comment on the pro~~dl!\B.s, present
vleWS- l ndbring fOrwardmotJpn.s. With a few exceptlens, Ihave never seentheJudges ta
be: unfriendly or even rude to' the -defendants or the def.~c~att~.s or to' have-rot
them short. Throughout tho proceedings the jUdsOshave m' lntalned • profeSslcna,
IaicWl. dg. able and composed aUslUd', fre. from bles, I profoundly b.lI""" that the
JudgesIn the HI~ Court have a,Incerelnt.ntto adjudlce" these trans(srcesesaa:ordlng
to Internatfonalstandards and that they ata genulne:ly pursuing thls.Jn e rerethat Is. to a
degree, newto them. )

13.1esp"clally hlghllgh~ the f~ that, from wllnes5lng the court prccaedlng" ther' I, no
Indicationwhatsoever, that the defendar'ltS warecomldsr8das: political opp.o"eTrts af the
go~ernm.n~ whc had IQfear fcr tIlal, Safety, )'jor did politIcs play ii'"y patt In tho
proceedlnllS. Ihave never h.eart! iir l.eeh tlie ~af'nd.nls cr BtiDrn<l\i$l""okee ~ytl1(nli In

· tourt th~t ..... pDII~,al at nStera dr luggest t bat Iholr·llv';' l)I'!hill ofthelrfarnilles were
In dahger,. O~II1QU$ly, thon'" unherm~~ en'd In good cqn,<lincn end ncne .cJ '!Ie .
e l iege~')"$ made eaoln,t the gtlvemmen:t .cf R."anda onthe 11,'U~ Df,erelyand ' ecurtly
priorto the transfers, havebecome rea-nty:

The positIon. of the cfefonte Intra'nsfe',U$!!';'
, .

14. In splte o( i:/,e, . po~ii\ie fiodini!'. Ihavea deepeencem cn the stelu, and qual,itY oflhe
defence,attorneys act'rns'fur.'th~ir-clle'nts In the"genoclde'transfer ~asas. 1n the cases I
wltn~Ssed, none' of' toe defe~ea atlom~$ perfo;trt~·~j' at a ·"~vel that me~t! any • )
Inttirna~cneJ sto. dard, In SlimmarY: In seine ca,e, the,e" CU(l'ently no d.fen~ oIlther

. offiCially or ma;t~.tta lfy, ~n othereases tn.e ~efeoce:lI~.eYJ ,otora~"d lubstatKlard and
even la:responiTble.

1S. Ireanee that this entoton may b6 considered" l!ISsensftlve oreven Inappropriate}but Ifind
Itlne\lttable. I equally reallie 'tttat thIs 6~nlon has net gften been eJCpressed, i1lthough
some of tha Issue. have .1'0 been r"sed 'QUJIng the ref.rrillt~aJs In OW1nklndl end
Munyaelsharl bef~ r. the IC'TR'. I have ncted thot both In uwlnklridles well as In

" '

' Set p~ 16" 18·hen!a'tettotm yestp/!n.tl,.; "'hl);tl'5~dIIOf1~tiOn I tiS~. · .
"seefor (,..w eoJ UwftllrI~ kO«fsfon'DDPIt:#~ciJtor!~. BtqtJtDtfarMftrtU! tp tft~ R~~~C/"w~l!fhr, D.~d June
28~ 2011, et\I~r 9: "'~.ht to-. In I:tfe~ Oe~et"· Itt: htt¢;Iht\vW,liolM:(,6cjOOqs/4f)Ictr orillUt:rlene:-

•

os -Additlona,1 ExpertReport l.tartlnWU:tevee;J re 'Rwanda v, Ban]JnY8 and o't:hf!~ JUne '" 2~1S .Page 4. . . . .. - . . .. , .
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Munyaglshari, thedefencehsS[odged applications forthe deferral af the cases andraised
Iss"e, of f,lr trl'~. In my opinion, wh. ' has been' I.cklng Jn these applications Is ,
reflection of the functioning o1\he lndlVlduoldele nco ,ttorneys.!n these cases es w,lI as
In other refer,,1cases In Rwand•.

Thecasos .

16. My obse:fVlIt1Qns and optnlons on thedefsnee attorneys, expte5~ed In this report, are
based oil myobservetlQlls during trial Inthe cases pf UwlnklndJ; Muhya8Ishar:!.. Bandora,
MUge,er~ andM'barushlrnB~81i, mv per:sbnaiencounters and diSCUSSion Withthedefence

" . . '> . ' . •

Qttorneys7as well asdiscussIonswtthlnthe NPPA and with other actors.

17. As noted eariler, I have attended a limited number of trial sessions. However, a lega l
offIoer ofthe Embassy ofthol<Jngdomofthe Netherlonds h.. attended .Imost.11ofthe

d2ClJrnenY!ldr-.Q1;,!S/t rfaklWalcml:.nl1i062to.ar. And for~ cateof MunyaglSharI: oedsfOl1 on PrOJ8ClJtors
ReqU~stfaT~rtal tD ~ RepUbIl,oIRWCndd~<l.&ted June6tl\ 20U, Cha pter 10:'fllUa/1t to anEJfettlveDllf," W' li t:
bftpIttriwW un,Itti;Q(&lJ1t~slu ri lttr , orglfll e f(t~'f;daeQm~.891tr1 !l J.d§dil9 nslen(1W05tpdf,
Tile ReferralChamber expUr:ltly took lnto Ilccount tM hI,~ thlt the wofkoh he defente III the tale of Munyaglsnarl
would entall oonliilderabl&work outsIde Itwandll ~ The Chamber then coosl<lered [p~'r 148) that &,~n the uniquit
eh, HiSnges. pose'd by !tIfs e!i~ , Ole Accused iho.uld be Ilflgned II defance Ilttl)mty wlth prevloU$International
expllria nc"i~p,cIIlUy Inel.lcttlnaevIcli1nceffomwUne$SeS IIbrea dend mads ttJe refer~1 eonditlonlll to: a iuaraniee
l;Iy'h~Pf!Sldl.ntorth, RwandaBar. A$$ocilltlcnthllc such 11 QEI'llrtCe lrwyerwculdbeIss'lgncd. Howtver.tile Appellis
Chamber overturned thl$> ded slan.See: D¢clslon 011 Dt rncrr'd Munyoglsharl'sT1l1tdandFourthMDtlorJ$ iar.MmlssJon
0.'AcWltfoooJ E',Il'dence afNJ'on the Appeal agahlst the Dei:isb n CII'l ~/t!.rraJ lJIId9l'Ruts 1ilJls, dated May 3w2013,,.
Chapter I I~ C" 1"F lrst Condl.t1on~, par,101,tnd further. Found(It: b1,1c:flwMV,uolct"prWltttAtnletr.grUfllcslc8sc,
dzumllnta[lctr..Q$.89(Bppeels-d1I~c!ed919nslen/130503,pdf.

The l\efet'l1I tChal'Jlber foundthe asseJ'tlon that theAa :used's-ca$lt11 too complex forpro bono laW';':r1 In Rwanda
base)ess ~~I.tlon Ipar.1SSl. -
1 see UW1nklndl" faquest for (jefo/Tal,'dated Decernpar281tl 2014 i ~Jea n~ Uwlnklndl's ~e9I,Je5t to Rlvoke Rtferral
O~f, . fOUM ' li t WD~(Iw?tW;ynml~tOC!l!) 1 t~s/~,f?uBltl re:tc!lAed9'humenh!mlct~12.25JrjC'renr: '
IYlrJDJSJlCJtt4n/14~28,Ddf,

By his~cbiDn. ciatBd Mav 131• ~015. the ~Teslden ~ of the MICT dedded to' refer t ~edefel'l al requast to • MI
i;!Umber of , Ule,: . ' MICT Ilith itr . .than d1Srn15,1ng the ' requ~t _' hlmst!lf. see:
httP;Uwww.tmmJ't.oI!(I!~{detgll lr/fllgsJtl!1 edsl ,umen*ftH2.251Q(et!dmt~E2%B0'M9s· ,
dR lqnshoJ1mU, ;2df.ApPJli'enUy,lheMlI~ Z01Pfmohftorlng report was the Bt0und for"tnl$ -dtcldQn.
See.MunYBsIstu!r1'. ~"U$t fordefef'l'a!. dated.\1 ll.1'd1 ~1lI 2.01S:·B¥n~rd Mvnya.glJ!1arl's lteque$tto I\evoke-Referrel
Crdt~, _ . fDUlld , -fl: b1tDjllwww,unmJct.orsls1t8§ldflfllultJme5~~slmlcH2~20tderente:
IMt[onslepl1SC§p3Julf. _
I t have 1'19t loggfl,d~Qb$IMtI(I~ arMt nota1WII V$ mllde: notes, BtJelllStnot whennctes wore token bylIIother
porson Is'. hct l1lBfterJ,rmoos: I1 Dtes durltlg tllll tse5$lot1s of Bilr14orll lOdol)er10 Ilnd 1S,2014J. MugeseralMari;h
18ll1'ld 26, lOts and AJlfll 1S2015) and Mbaruslllmana (Muth 252015whenI else br1a:fly liPoketo him dutin8 1l
break), , . .
~ I tJa~'e spoken In len&th wlth the 'orl'l'l&r defenceetoomey 'Of l,,'wl nkl nd l~ Mr.-Ga5hllban. , the defence 'JttorMy of
BalldO'fl, Mr. B.koma and t he new defence ,r.:DmllY: ~, Uwl~k!nd~ Mr. Ngll bon.tlz.i. The" eereree , uarneys of
MunYas'shllrlend !\1Uges:er8/ Mr. Nlylblzl andMr, Rudd:emwII m'!deIIppolntmentawIth me- bu.t cancelted themlind
Sl"~ hive aVOided me, Generally, ttle d.fcnOll ettorn&ys were not i;omforhlble $petl ktni; to me el«';E:pt Mr,
Ngebonzlza• .
". . ::au:zc&a -= ..- 'ft'l'!i us
Ad ditional: Expert Report MartinWltteveenre:Rwanda v;BanJlnya and,others Ju~e 3.2015 Page 5
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trlal.esslon. duringthe period September to D,amber 2014. shewas a=Illpanled by
a 10",,1' tafl m8mbe; 0/ the '. mbossy w~,o 'tra. slatl!d for her and me and typad the

translation on hi , com/JlMr,Mos~ butnot ell, ol thes. noteshave beenpreserved end I
have received them an'd Induded th'mIn nrv analyses forthe purpose 01 th ~ additional
report , ,

18. Last,ly,l have read , II'repor:. drafted and ,ubmilled by the mon~ors Df tholCTR In th!l
-, casesof U~'nklndl andMunyagl~harl. Thev"a;.e pUblls~~d ~.~ the~~b~lt; ofthelctR'and
,theMltr.1 hav, sPOken ,Dccaslonallyto ilia monllors ;boulthe~ ii"inlierw k', i have
additionallyipokento Ihemon!t0r9 ohha office olthe PrOsecutor, OW, ofthe ICTR. who
has regulany attend~d court session. In tha..ses " glillls1Uwlnk1ndt and Munyagish.rl,
The reports of this monitorhave ~ot been macepublic.

Uwlnklndl
, ,

19,Tha defendant Jean Uwlnklndl was the first,trans'erease to Rwanda. Tha ICTR rete rred
til, cas,e'l>! Uwlnklndl onJune 28". ~Dl1"'. Ha W... transf~l~d to Fiv/aO<!a ln!,-prl,1lOU ,'

'ndhls trlal,nertedInJune 0/2012. Tta decl,tonll> relerthe case 01 u:winlcindJ to Rwanda '
has a long history.d~ng ba'ck to 2007 ~nd~ondU. " ' ,', , ", '

' . . . - ' ." ." - . ' " .' . -

20. My, 1m IS:not todesci1bii andanalyze tI1e COllr! proo8odlng5 in thaca,e agalnsi UwtriklndJ
before the SpacialQlamblir oftn. HIBh,COuff ttl KJ",U, RwaMa, These p,oaeedlns<, the
View. of 1~'P!lrtl.. and olherslovolved .'Well as~ha becJ(groufidt;he.. been 'eportad '
bylhe ICTR.cCO\lrt monltOI'$I~ thelr'<",ntlnulng reporting"', '

. 21. The nctlon , need tQ make and fi nd relevant for mV expert opI!ll()J'l fs-thai, since January
012015, and d",ln ' ; , " ' , eo(thatrial Ihe ar " ; UWin1<lndl
15 without i aefence. i }

22. The origIn of thissitua;Jon Is aconflict be:lW.l!Ien Uw~kfri.dl·!l twoGefen.ell littOrt\eYS.and

tI1e MlnJs"terofJlIStIe:e"aboUt the tees.t"O.btrpa!dto the 8tt~i11e'P a~d eertaJR.provlslons
Inth«,-contract; In summary, at the start of the CIllO In Rwanda, t~e ~ttor11eys were.paId

. a.o.OOO RwFr perhour. This wasra ter changedinto1 million RwFr perattorney per month.

"1met theIJew lerRmonltDrtnsteart\..durtnll. tund'lon March 1&*1015Inklsall~ .
'\Ib'lcen.t lyfmo,8 reritedTetlu nianl. " . ,. ".. -- _ .
iO.htb:llWWW!l!nlttr.9rgh;!tes/unk.tt;orrlfj~q-d9cvmgptUl!'JMi1·'~/rdak!2£5jpO$~Dl110628,Ddt .
n see foran OW!rVI8Iol DlJtl\1s~ry ,lId'6IlrUer Ittempu,to,r. "'~fJ~nt\lJet WtI!~ ~tlrlU. The t1rIU.b1e~
TrImS'''''Ail _IysI,"the'ef-'//JIMmklOdl ,. ih. " p1JbII<oj,,,,,,""';joiTrlOl.'~ w..h.u LROV;50S (2012),
AvaUablelit ~np:tJooen$Ch0b"b!p.\W5thdWlaw !eYdMe'IiNRI$JIlU?Jj
UAll rfpOrtscan.bQfOUnd~~(brte~U'tJWW,UnmJ¢ornt!lnku$atmJtt'1Z:U _.. ..,
Additional Expor! Il>oporl M~r1IQ Wlttev". r.:Rwanda v, E.njlli;'~ ' ,rid oth' rs)1\11 .3,2015 ,Peg. 6. . . - . . . .
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As the ease In court dragged en, the budget avallable for pald legel.ald sot de"leted and
In2014the Minister declded to flx thl81tomey'sfees to 15 mill ion per case, Includlngthe
appeals phase and regardless 'the number of ettcmejs. In the case of Uwlnklndl, the
Minister unilaterally"terminated the CllntraC! between him and the defenca attorney,
In Novemblti 2014 and ptesented them a nQw ccneeet In which' he offered to pay 15

. million RwFr. By thb ume the MIn" ter had paidthe attorney, around 80 ml1llon RwFr In
the c:8se. Thedefence 'attorneys,ref~sed the new cCl~traet and also'opposed '8 number of

provis ions 1n the cootract14
•

. .
23.In trial, the attorneys requested to postpOI1t! the trial tilla new contract wassigned. When

the court-rejected the request and decided to' move on with the tnal, the a~evs
appealedthedecistonandargued that duringthe ap peal thetrialshould bestaved. When
the court rejected also this request and continued the case, the attorneys ceased to
appear In ccurt leaving the defendant wlthcut defenceu. The court then punished the
attorney, for misconduct and delayJnglhet ,lal, lmposedatine a,d ordered the Rwandan
Bar Association to apPOInt new attorneys. When the RBA appointed theJ8 attorneys,
Uwlnl<lndl refused them and requested to re.appolnt h~ old defence team. The court
refUsed that and continued wIth the case.The new defence i1ttorrieys. although pr~8nt

Inthe court room. never represented Uwlnklndland ere not In the pcssesston of the case

me".

24.lJnfort~nllely, etterthe courtdeddedtocontinuew~h the trlalendwithout anydetenee
present, Within afew dlllVs alfthe proseeutlon wItnesses have been heard without being
crass exarnlned. A few defence"wttnesses" , whIch "the defence team had already

-u Invoklns h,ls rightto do so under the then vila~ contrart
(. see lorthe attorney's summa'TV 0' the vetiJon otlhe COI1f1h:.ti monItor report Maret) 2015. par.31...40, monitor
2"'* report [)e(:embt'f' 2014, I'M (;4~ monitor rt;; Oft). nuery201S, par 30. Slitter ttle ProsecutIonwm rmryofthl!
veillon of the conl~ monllDr report feb~ry 201S,p'r. 10... 25. _
~Although ll'le tOI'lmet betWe.n the . t-tomevJ end the Minister5t1p~'att$- ttli t ttl. dlfenct .ttomeys are cbUged .
to ull'lUnue"Slrovldlng l!pl services. to the defendantfor three momfllafter ter'mmtlon of the amtrll~ -mlchthe
~uomevs Ianored.
J6FotI full~u"~·ofthts l!pl&odeuethernorlltor reporU~beral20104 (2xJ,Janwry, PebMlryendMarch of
2015; At thetll'fIlt of ,lgnfnSofthb . ddltlonal report thl April r.porthBd not yet been pub!bhed,
1lThe~fe"te hadmbmlttad a llnof defence 'Nltne.sSI!I totheCQIJIiIn 2014. Nlne of theJe .....ltnenas live In Rw8nell,
In fll~ fI'I t)$t are Incareereted. tnd w. r. heard durlns two mornings In Marth 2015. Wostof the other witnesses
r. i1c1o abroad. Thedefence attorneYI had requestt d the Mlnls~ • !Judi e!: to lFf"Iel to the eountrles where they
redde al'ld speak to these wltnesses and obtain P'flOO.f Informilifun. The Minister had rejected thts budge: es
unrealis:h:: ". nd requosted animlnded, specifIed bud~et, whidllhe attcrnevs nevflt wbmltted.Tt1us. the ~L.:rt was
llot ebleto pursue these defenct wltnl!5SltS wlthoutturther Inft: rmatlon to be provLde.d by the defenrll attorneys. A
req:J~t by l:tcll detente PJ h!re an Invest\&8ter w" denIed Il& Ineonslsteh.t wtth Rwandzln law, It has to be noted
however, th at cbing tht reft rIel trlal befOfe ~e tcrR. tha defence pr8,ented 49 t l&furd Affidavits bV potential
deftAC'ewltnene,.

Ad :l l t1on~ J ElCPtrt ReportMartln WJtt~veen rerRwanda V" Banllnya andothers June 3,2.013 PI!ge7
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.submlttad 10 ,the court aarll.., werealsoheard bulnot aXamlnacr by the defence. dosing
.arg'utnents have been Post~onedl 11.

25. Wheo.thetrlal of Uwlli klndJreopened onJune 2nd" 2015, Uwlnklpdi requested t he court
topostpone thetrial till theMtCf has taken adacfstdil onIiI!H&qpe!lt todefer the easelS.
Theprosecution b new takm-g-th"Q pos!t!onthat dWlhklhdltonnot be without defenceand. . - . - ., .
;eque' ted the court to have tho newly eppolnted lewyers to ,tay In the ease and
repr. ...nt UWlnkindl. The High Court will take a aecltlo'; on UWlnklndl', request rot
po,tponementonJune 5'~ 2015.

Muny,gl,holl

26, On June 6'~ 20121he ICTR ~ere rr8 1 CI1.mbeid"ldecr to tranSfer,the.'se agafrost Sernard ")
Mu""agi'h"ito Rwanda. HeiN'sultlmately iranUerred io RWanda onJulv 24"2013,

27. Since hi' e" I",l ln ~w;>nd., thecase against Munyall~h.'1 has not made ","¢Ilprogress"'.
. , There h, ve been .ncf!ess debates onInterQretatlon.~r Munyagl'hag~U'edto ~e~ •

In Klnyerw, nda and his light to heve translatlon of cfooum,ents In !'tendi anreve
t~"" during t'l~1 with Whleh h. was,ifo rded, F~rt hermo'e, t here have slmll"
deb,i" about Munyagl,h, r1', f~ilirla i rlsht.a~d hii r. rwaltoengageIniheproceedlng,.
CiJrl'lintlv, ih., case has reachld ,Ulage Wh'.,. MunyeglSh" j ha. beeh gll/en th'
opportunltvto respondtj>Jhelndl<tmeriurid tOp,;"nt ~lS plan tarhi. defen"e;lneludld!

, the submission of a w!tn." list, MunyUISharl po~t1on, hlrrt,. lf an'X./as. def.~d.nt

who cennotdefend hlm'e lf, does not have \h. support of dolenc. atwmey,~ thev ate
0 " ' . " , . _ . ' •

not pald and Is notable to ~ve any sub mlssIOlU" hedoe' notheve th.m',a.. to dO' 0 ,. . . .

i s,The stall In the trtal i. largely due to the po~t lo~ th, I MunY's1,hli ~" two defence
eltoi"li\i'take 1.0 thl; ell"', 'iirole,adcou~,.1 for Muny.lgt.IIl\Hlsthe CoiCOun'sel lrl ihecase " )
',galn' t Uwl nklndI, SubseqlI;n1fI', the:ci>unsello,'M!JnVaglsMrlhlis ....fu'.d toa" ept •
ccntracr oft¥ed ev the~,lnlSW otJusticeto" ,kelhe case forthe15 /11l11lonRWFrfe. and
there·are:no neg9.tl~ t.ions o.n.goit'lg•.A.s.a re$~i~ ~~.d·~f.~l)Cl att.orn~~ 2l l>pear In CQurt..ijlals

i. In. th; mei\ntlrne Pi~i.~iS at .th. Supr'OmeCQWt bivt,.t'a!i,d'todolil wJth'\tiji BPPi!l~!J bY o.wlnkfndt .BgBinst
thedtdsto"nS, ~1 the Wgk .Court, na,ttiPly tfio··dedsfon.to'8P.polnt new dO;llnce:ail6tn.,Y4 jli'ld. thA dl,~Iii_~ I'IQt
postpone'dil;the Supreme-COurtnlitdl~ ,l'\ o.t wlI'n'ttoheat,\hi Bpplial, q the defelKli!'_ lI.tto rney~:h&tLnot paIdthe
flnu Vet. thai wera -lm'p-ou~ bythe HIBhCo~,Qfterlh~ di~ not-appear I'n =ourt;,OI\ApXn~4~ ~iOl,S the SlJ p:remo
Court has r~leeted the:detenca appea I, ruJll'I8 thatUwlnldndl d~&S ncthav8ah&lUholc8 oflJtief8flC8 8ttorney',when
he 15 indlge.nt ana that theHIBh'Court was t1sht to t&qlfest theRW', r,-da au AUGcf:JUOI\ tQappoiA~MW,auomeySi
Seelhttp;t!Www;c6Wtlmeu ;p , !Wisect1gnlmrcl@jS=04~all1e$2191 . ' 0 -, -

-u,See footnote5. , _ .
tl All proteedlngs 15 well ee batkgrounds-Df tile Ilack tm ijeveIClpn'-ett" In the c!!'se':; Q,ll be fOUl1.d lrt the:IC7R
monitoring reports at bUp;IIWWyl.·uiJ nirttodrileotea,S!t¢nI,tJr12-20'. -, 0 - " ." . ' nO .. - •

C • _i

Adrlltlonal Export ReportMartlnWIlt..~ ro,R\"andav,Pa,ojl"", .n~ '01ll. rs Juo"3, 20l.5. P'\8'l s ,
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8S pro bono attorneys23. 1n trial Munyaglsharl is largelvdefendJ ngh lms.elf, his counsel Is

mostofthetime qutetIncourt and hIs contributions tirelimItedto afewprocedural Issues
andhiscomplaIntaboutthe refusal of theMInister to presentanother contrad2Z, •

29. In ,ummary: Munvagls."lat tbls ' 13ge l, In fal;! not represented bv a prolesslana11e<:al
counseland refuses,toget eri,gaged !n any proceedings, Munyagi$herl'$defence"'attorney
seems to wke tho posltlon that he I' noteepable01 defending Muny.glSharl.t tf11,point.
In the Feb'r-Llary 25th2.015 court session, tI1e counsel for Mun aglshartts quoted as having

stedthat urt s auld ensurethat Munyag1shar'i Is assisted byaprofess lonal lBwver

Ulet ts enumera:;;t~e§d,~I~miiP~lyl~n;ig~hii'~ISi;i0::a::t=o=:n:.e.:.."
? '" 2S

MugesEtra

30. Leon Mug'esera was depone~trOm Canadato Rwanda or,:january'23~,2a12, afte-r a long
legalbattle '" verteusCan.dla~ courts, Canada stlpulat,d that Muges"a ba trled under
tho awandanTrsnsfer \OW and hi' CBS. I'. h!deed, adjudlCllted hi theSpeCialChambcrol
the HIgh COurt In Kigali•

31. It has taken very long for the case agaInst Mugesera to develop. At thls stage 23
prosecution witnesses have been heard. Muge-sera Is provIded the opportunIty by the
courtto commenton these witnesses.So far'Muge-sera hasnot providedthe cO,urt with 8
list of defence witnesses.

32. Mugesera Is represented In court by-one defene~ attorney, Initially, Mugesera pard hIs
own defence attorney"but later claImed lndlgence. As he has refused to n'lI In the
necessaryformshe has not beneflttad frompaid leiaield thusfar;

33. What Isremarkable abolrt the defence ettomey Is the fact that he malntelns complete
silenc:e during the court sesstons and he seemsto have been maIntaInIng this posture all
along the t rial. It Is only Muges-era thet ~d~re$ses the court In ccneresrcn, also Mugesera
Is not defer.ded If! court bya professlcna!defe~ce attorney•

.Bandora

I,l In the fan two court sessions, tho Ia$t one on June 3-.1 20~ the defencGlIttorney$ were not present wIth
Mun'fclJlsl'lati urtabl$to ccplalnwhere his,eereneeettorney$ 81'&.Thecourt will take I decisionhewto proceed. .
U A$ummary of his",lll Wcan be found In the IMnltorlns report or l enUllty 2015, par. 24- 28,
~l See Monitor report MlJlJ'{al:1shl 'rt. Febr\lllry 201$, par. 42. Found at:
D.UR:UWWYt.unmlct,QrJl}sltt;s/defaultlDJesb;a1edocymeou lmICS-)2-2D/submlssloos-IlQl)::POrtlcs!cn/150326,pd'
f¥5lF • '$'P.. .,. " P .._lit..... = '!II

AddltJonal Bxpert Report Martin Wltt~el!11 re:Rwanda v.B~mjJnya and others June 3, 2015 Page 9
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34. Charles Bendora was ..trad~ed from Norway to Rwanda on March 9", 2013 after the
District Court InOs!o, Norwivi authorrzed the eJCtracfrtlonon Jut{ 11, 2011. 'HIs fi rst
appearance /ntho Hlih Court was on Novem~er 4". 2013.

35. Bando,a', ease lUI 0/'0 been trted before a gaolca court at theame the iaca" court,
were active. In ft rst f!\Stance Bandora W81 acquItted, bYt the v!ctlms and theJr
representatjvas ~p~aled ~hfJ \le!"flt::t14 a~d In 'appealaan~o.r~·w~, tonvlcted1n J:'bS8ntl~!.

," .,

jbetverdlct W8i later nulllfle,d becauseat th.e rule that te1egory Ida:tendants cannot be
triedb';"~ BaC~t8 court: , . ' . . " , .. '. , .. . .

36. Although B.ndor. I' one,of Ihe last of the ffve eurrenr defendants.In the frves trBnsle'
cases to have been trans.ferred from abroad, he· ls th"E! first whose case has been
conCluded bythe Hlg~ COurtZl5, Bandorahasbeenrepresented bytwo defen~ .~r'ne~t • )
who he has u leeted himself lnd~pendentlv fro~ the Rwanda,Bar Assoclatlcn.,rt-st he
~afd his lawyers from his own pocket \Vhf:n lIe·saldhe was no Jceger able to do so; he
. pplled fOf paid legal ald. On Septem'ber ii" 2014 . """tr.ct was 'Ig,,~d botw~en the
defence attorneys and the Mln/ster of Justlce,ln which llie defence ailiimey, accepted
l h~ 151I\1I110n RWF, fee. ' .

37. /n Ju~eof 2014 both d,ient. attorneys WiIi! fined bY the High Coilrt fo, contempt of
cD\lft llnd doloylng the trtal 'fle' they had not shown up for the court sesscn. The
attorneys'had sent 8 lett~r ~~th9 c~urt requestingto ~djoum the ta.se~ ~fter their client
had allegedly ~~ o.rt.of- fi~nd~·l resources t~ payhis lawyers perJ~nallv, whioh'led the
attorneys to apply/or paid I>p lald erthe Mihl!try "f ./\lSi/ce'l.

38. Durtng trt.~ onvortov. dates between sept.mb" and December 2014, wltnes,es were
heardtn court. !be pCO!ecutlollprl!sern.ed tweJW! 1N1tltl#i$eS, the defer'll: il! fourte@n. Some )
ofthe fourteen defence'wnnesses exonerated !dnc!l?r~ forth~ crlmes he fs chiilr~ed ~tth.

. Manyof thesevMIle5SeS were themsel~es convtcte d of pa!1lclpatJ!'lB'lJI these crimes and
. wereni eareerared. The ProsecUtIon W1tnw e's were. ~etY dl ffer~mt · ln nature, Some,

~ one-of the w1tnessn In the -trilll i salmt (hines. BancW" fe$tlfted thai he wtS Ii judIe In t he., . cacai court and
tompcud. fII••p lrllt B;mQora. H& WIS tn-c:harse o',casn orttl-eft and wu not a rnetrwer c(thcpucas toUrt who
acqu{tt&d Bandera 11\ the'.utmJnat tiM of J!..,odde. He tMlltl. :f th8toAtthns liM ;W tI,Un Ul'I'Ibrella orla nlJ.atJ lm
that represenb-vktIma oftht g1lnocide; eM'.t to hlmand rtq\ltmd nlm to fppe.i tit_tlcqulUfl whIch1M did.
lI lnformatton prcMdttd by the lop: C(lunU(ot the- Dutthemb~ lNd!m et It b not CII ltAlIl Whettler BrIlndOfB 'Na5

· eort\ll t\eil forp rtocl:lu r1ft! lCl, thth. ,.,.. ' .. ". '. " ..', " , ,~ " . _." , ,

H Oh MlI ~ :IS!' 2015 Dl nd 0r. wat(OlWI~ bythe High Collrt IIIk!Call to Is~rS' II'r.~ltOhmehf .sl!inttnc. for-hiS
rollInthe.,~etde. ihe'4/).fl~~~t~~elnC~~int!~.~, tQ lJrlN~, ttiil t#i'Y:r~vn~'1 ~rtI~tin8
clftlJrManci! In thcrf~et that elnd&'iIw~ totlperatlveWfth tfllt'",LJttttu'ougho1lttlle ~I.II.

" s..: bl1qj/lwwvi.O' WSlrri e,s.to,b¥hcdl901DnteW1tli4;Q§·ielZ63U( : '.. ' '.
W3I"Ji . I 1

Additional EXp.~1;'t RepC!rt t:tart1t1:Wtttevec~ retR.wa·r.da V;~Jh1Y~ and.o~~er8J}.lJle ,? 2015 Pag,il lP
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Incriminated aandcra, some witnasses retracted thalrearlier, lnalmfnatlngstatements,
two'wltnessEs were tonandfourteenwars oldet the timeofthe alleged" crimes. Another
Important incident happenedduring testtmonvwhtch wil lbe explained hereunder,

39. Thesehearingsheve beEm thefirst opportunitY to watchand analyze how witnesses were
exsmmed. In general, th~ parties made e ",ous at'e~pt to soUcit ff'ln the witnesses
what they had witnessed and other InfollTlotlon. Tho Judge wasvery active In the hearlng
of t he wltnesse$, tie asked the witness many quesuons end often Interrupted the
questlonfl'\li bythe partfes. All partles'showed basic. knowtedgeabout witness' testtmcnv
such as t he: difference betweenan 'eye witness'and a hearsay witness.

40. However, evllJuatlngtheoverall conduct ofespec.lally the defence, theirperformancewas'

In many'W'aYs problematic.

a. : In the flrst plate, the hearing of the wftnes$E!s by the defence, either In cross
examInationof the prosecutlori wItnesses or In ex~m lnlng the defence witnesses;
went chliotlc The defendant personally IEId much of the quesUonlng'w!thout a..ny
gUld~nceo r di rection from~'s attorneys,whoweresilently slWng next to him.The
two defer.ce at~orne V$ dtd not seem to have any agreement on a structure,
sttategy or line of ll\Jestlonlng, cc n>t.n~y taklng overthe Ques! lonlngfrom each
other and Interrupted by Bandera.
The 9l1eStions bythe defencewere very brief and5uperflclal llJ• Most of the times,
whenthe wttness madeapoint, ltwasn'tfonowed UP and the attorneYs constantly
swttchedtoplcsWrth. the witness.
Many questions by the defencewerslrralevarrt, or seemed to be, andnpotttiow.
The presldins Judge Interrupted the defence attorneys occasionally on thts.
The cie!!.nce attorneys'as well as Bandora repeatedly mentioned t~e name of a
protected wleness, whose name WII S supposed to be not used In publIc court. bt
one polnt, the presldlol ludge threatened the defenCe by sanctIonIng themfor

. tN,.

. 41. Mo re problemetjc, In my cpmton, Is the fact that the defence left many opportunities
unused, especially In reaction to prosecution witnesses.This In particularhappenedwhen
two detaIned prosecutlon witnesses, who had earlIer ,'ncrimlnated Bandora durln,g
gecaca, retr~ cted theirstatements In court,dalmlngtheywerevlslted bV the prosecutors
In the case In prrson, priOr to their testlmonv In court, who promised they would be

1.1 usuaUy, the defe~ toolc not morettnm 15 to 20rT'lj nlZtes to exemlt1e therr wltnosses and on OM cceasJon the
defenct,uktd iI defencewlt.flOSI DnlY roughly tenquestions:, .
L . ' . . .~~
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released when they testifled aga!nst Ba:1dora. Askec why they had testified against
. Bandara duringthe.appeats phase In gaeeea, they said they Wire forted-bVbusInessmen
.t? testlfY against Bandora-, after hIs arquittel, ~,s thesa buslnessmen wanted to"take
Bandors's pessesstchs.

42.Altho~gh It 15.8 welJ..known phencmencn that-witness: tamperihg hills taken place In·
gacaca trials and, at a minlmuml allegatlons of thrs' nature, have often been mi:lde" ~

wllhout knowing the veracity. It I. incompr. hen. lble that the def'nce ,norMY' did
nothing with this Inform'llon: no· addJtlonal Inv..tigetion Was reque'led. nor did the
dllfelice ,ubmll an addlltOri.all~l·of wlbl,,,,, til clarify U1ese 'al\ellatiorlS. thaI. If proven
true,coilldhave anImpact onIhe.ouicom.of l~·' cese. One ohM btJilne.,tilen, who hed
'llegedlY Infiubnced th.wil/l. ... was hlmlallaOtltn." In.lh. til. ' ~,for. the High Court
but was not'questioned by the defenceabout tl1ls lnUe. ' ')

43; Equallyworrisome Is the factthat suma-Ilmltad numberofwIttIesse, werehea"rd. \lihUe.
du~rlng tne testimony of the' wttnesses who 'were heard In -trl ~'lj 'many other names
surf.aid who allelledly were present durtng 111•.charg. d ci1mes end attacks. whllethe
defence tnaCJe no at;empl to hear th~ wltr.essu, at te41st not "otlceitbtv~ l..8st!y, the
deferfce orne ~ 118'18 ' e- no IIttem to locate wltneSS8JJM.n1 8broatf»"and never
requeste4theMlnlstllr a budget to IliVestigat. ,tI,.,,;a.e lor .. ell' •.

.-
44.Insumr I b,lI,vath< dafence's performa"""ln trial, especfally In he. ringthewltno""l'.

,Itncughthereare no,Ignsof bad Int;nt 01 Inloo1lonol neilllgence, It indicatIVe ol th.lack
of knowledge and experIence In eases of genoCIde crlme'as well as theImmaturity ofthe ,
state01 the,d.je,ncelnserlou, criminal cases. They limply were not capiible ofbuilding.
c(ed l.~le d8fence CB,5e"thatCQuld have Irnpact!\donl.~e oU~Jne,Dfthe case,

¥barushlmarl il

4S. £manue'l Mbaru'snlmanawas'eitnidltedto Rw'lInda from Oe"nmarkonJu]y 3~# 2014 after

theSuprema COU" In Denmarkrejectedhi' allPea' ..galn5teJdredrtlonInlIovember2<l13.
Hehassince been.c!'etalned#but hisease has not been.trlQdasyet.

U: In fllt l InMnM wftnMstWmld thBt-the 5Dhle hll4happlined tD hl~ bUtlll r'.t1m~ bythedefencalttorh'eys.
til wtIl n I asted' the reid totlllScl late}w hy b, had. not tnl d, Gny attl!:ltI~ t .s (IeWlli&d'aboYe" he ~rd k 'W8(not ,
necesd:ry, leavlng i'Mwtth1M: ItnpteJS,an f1!at ~C8Je f'ad"alte!cI'{ burdln~hf¥"e"cUgh In tlMe ind rit~olQ'ct$"
,. Unfortu-n' 1&lv. I~ 1I0t In8.~ OI!iI"UOI1 I~ h!ar theirdosing 1lt8um.~tJ a r t~d ~ilrtl. "
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4S.up to the ct;te of tt: ls additional report, MbanJshlmana has not yet chosenh is defence
cOurlSel. Upon arrtva1 ln Rwanda, hewasled before a loca~court ofKanombe, KIgali asthe

local c;ourt where he was arrested. the airport.The lcicalcourt ordered tosupply to hIm a
11st ofandefenco a~~orneys In Rw,nda after Mbarushlman, claimed he had nO! received
a fl.lUlIst ofthe attorneys tochoose from.Since these Initlill appearances, Mbarushl mana
has notth~sen ill defenee attorney, while thiS Issue has been the subject of many court
sessions byvarious Judges.

47. Mbarushlmana epp..red before Ihe Hfih Court on March 25", 2015". Again, the
discussIonwas abaullhe llst "fallorneys, su pplied 10 him. Mbarushlm,na deirns hewas
provided , lIstofSOOt atlarneys by the Rwandan BarAssociation, bulhe painted cut that
that the G~ernme l"!t of RWl!Inda.. when'they 1 1tIg~ted the 'extradit ion cu e !n Denmark"
da1med that t here were more than 80;> 8tt l?meys In Rwanda, that coulddefendhim. He
ask. d Iha court forthat list. Inthe end thecourtordered.1O supply hima fulllist".

48. Atthe d'te"of the closure of this report. Iunderstand Mbarushlmana sUI! has: not chosen
a"d6!ence attorney. However, there are twodefence ettcmevs. who negot lated wit:' the

gwande Bar Association to assign to him a defence team of sIx persons, Induding .8

monitor, anlnvestlaator andtwoforeign defence attomeys3ot.

Conclusions

49. Fltstly, Iwould li ke to note tbllt.th~ assessment of the'performance bV the defences In
thef ive transfercases, IsnottQdetermine responsIbility for thecurrentsituatIonwith the
defence Intra'nsfer t8S6S, nor doI wish to pornt fingers. I simplyWilnt toopIne that Inthe
transfer cases there Is either no defence, formally or materlallv, or largely lnsufti.dent
and/or unquatlfteddefence.

SO. However, I do beIlE!V~ 'lt Is an Inevitable conclusion th"t nor the defendants. nor the .
(maJorItyofthe]defenceattomeyshave: any trust lnthe: government Institutions. rt elther
ie~ ds to cOmplace~ or an'mcsltv andconfrontatIonalattttudesandsome ofthe defence
attorneys and defendantsseemto bedeterminedtofight every pas~b le fightandwill use
any tactics to frustratethe tr181s; lndudl", om trucUonofthe prOceedings.

.u~ Iwes present andIunden;toodthiswas hll f1 r:n .Ippellrtnce In f-! Igh Court.
" inlsdedsklnIs t1!markable illS the $uprem8 Court ded'ded In thllCIlStl epIost Uwlnldndlthet hedoes not havethe
rlaMto (:hocn, , ".ttorney freml ll. to trhels IltOwcled the statllS ~f lndlifnr:e.
It informationsuppilledbyVictor MUBabe, Exeartl\'e Clrettor 01 ~e Rwandan Bar AlI$odatj:on onMay 141/12Q1S.

. I = •
AdditIonal Expltrt Report Mllrt1nWnteveen re: Rwandav, DanJlnyaand Qth~1'$ June 3. 2015 PagelS
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SL Bas~d on my observations andthe Information Icollected, ItIs faIr tosaythatthe,dofence
Is bylar theweakest linkIn thaJusticesector In Rwanda.The main reason probably I. that
~ began d"""loplngorlyvory r""aritly. Rw. nda he. na hl. tolY or¢x1enslve experlehee.
wllt1 def.mce In <rlmln.' cases aod no well-<leveloped 'V,tarn af government f1nan",d
legal ald. Add~lonatiY. unlike the NPPA and the Judlcl.ry, thet ~<>lh recowed el<ten'we
asslstance In capacity buildingfrom donors,the'Rwanda Bar AS$odatJon hard"ly,recelved
any"'I,tenee" .Thl' ha. resulted10enOrg'aol'atlonal ll'1matu~lY andIncapablilty de.nng

·withgeRodde cares at this leve~ whlchIre consideredas the most· s.rfous ~~d compre~
·a1m~nar cases theWOrltfh8Severseen.This1s certarnly"true when- rnbirnBttonalstandards
lire required.

52. Ihave In particular serious doubts whathor defeoco attomey, In Rwand, are capable of
conducting a robust and erodible defencslnvesUgatlonaimed at ettabllshJng exoneratIng , )

· evIdenCe. Given the reali tY ofth~ Rwand~n senotlde eases, sum wlll Jhvotv~ extenstve
.lnvestlgatlcns abroad as many of the potentlal defe~e wltne.sses ere iMnB~ide

Rwanda, sometimes In places as far as Nortnem America and Australia. These are tIme
consumrng, rescurce lntenseandexpensive Investigat Ions, thbti1l'qulra the Stlppoi't alt ha
sov~ihm.ht of jlwanda 'n r,ro!<eriOS Internatlon, l "n.t'-i'll l or 1'nultllo\er, 1 JudlclllJ
«lop,ration. At thl, st.ge end wlthoQt , ny support, I tarthot ehvlSlO(l that' defence
etWtOOVS In Rwanda are c:apabieOfeven Ina pos~la~ tope~orm SQaI Investlgatlonsl'•

•
~

53. To conclude, when the transfer eases were d'eddett Rwanca was stU'r 'In the process of
d ev~l1opft1g a lega,1afdsymm.Am~ndmE!'n~ have been madealong:thewaY4 corifilcts
h, ve artsen, Irriprovem,irts are .tlll b.lnsltnplement,dsnd not . 1I disputes,er. ' .Wlld,
these are aUhealthy sIgns that tho N, tJCli ' SVltem Is In .Ctlon,,·lh. t· th, Int. nt I. to
guarantee th,t d,fence , ttor.neys will be up totheta, kandIhave ~o doubt that e balence
wtD. be found In thefuture. th. t Is a",pled bY .1I parties" . ' )

Relevanti ofdefeotl!! In &enDcld4eeses

as The Dutetl !mba!!v klltfllted aprcJeet for thetrelJ'l ln, Of defence atto~ In A'WaAda !ha['cteJls 'Mth genoCide
casu thrOUih the RBA. nd rn, de/urlWi "aJ~ble, but the Dutch BarAngelatlondKIfted to asJiat,Ffobabtynot to
"nde'mlnt~etr defence In trtaI! and ewadinon,eases Inthe N~rltlnds. 0 0 o'

M See lllso toctnote 4 where Lrned"1Ir r.rere~ to IClR'.t re(1ftaI deerdo'n10 Munyagishert. I P.. l:fullv t he' CC1 UCt'S

dedston tel mitt the referrll l alh.ditlorud to a i UlI,,,ntee byth~ Preaid.nt Orthe RwatrQan Bar Assod'ailo'l that aM
'AlXUS1Id wOlbe assIsnedadefenctattomeywhh JlrdWnIblprt.lente In lnte".'l:lltio!'lllll nvtl5tl~lJons, . ,. 0 0

11 It Is.worthne;tl~ that the,Mln l ster~' N~t1ee Ptom~JtBted pl$ lepl tl !(f1J~J1cy:lrt ~~"mboro1014'JUid surted,w .
,ruflpJY. ' bUdsedor !eaal ll!d1ft RWlIl\d8J Ihcludfni ~c:i m,!! , fundi·forpiitd lej8I'StrYIc:ils II]t1a~'ef.l1no~~ ClIS.e.,At:
IUro:Jlwwwinln!l!1it,ew,rwJflleodrDfflLDxun:ocntj/MpJ QQf:UrD¢OW!II! l5fd pqllcy .. 1M" flie:dbUt,Qdt;' ,' rr . o .. 0

Additional Expert ReportMartin Wltte'feen re: Rw.mda. v,B~njibya and oltimJuJW 3,2015 Pa'ge' 14
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54.The role and I~portance of quallfied, well perf~rrnln8 defence attorneys In 'these
genoclde transfer cases cannot beunderestlmated or undervalued. It Is my opinion that
tM rtsl1tlO lie represented I>ya d,fence.UorneY is notmerely. procedural right, botl.n
faetwhal ttshould reprssantls the- need,ash'l any tr lmlnal caseforthat matter, to bring
fairness and balance to the Investigation and trIal. The defence's role Is to test the
evIdence presented bythe prosecutlon and build the strongest posslbl~ defence case- for
the defend ant" with the aim to present the court alternatives for the ease that Is
presentedby the prosecution. tfthe defence Is capable 9f dOIOlJ that. then thejudges can
make a real-de.termlnatlon on the: truth III the case, based on alternattve sceeartes. If the
defence Iso'pt capable of presenting [strong] evidence polntlng Inanotherdlrecttortthan
the prosecutors case, at lesst the Judges can safely assume the prosecution ease Is a
better case for the truth. In that sense a defence Investlge,tlpn Is Blways useful. when
conducted pf'ofe$Slona!IYI even Incase It does not yIeldmuch result.

55.In this respect, It has to 'be borne In min~ the nature of the criminal proceechngS- under
Rwanda" law. Wnne gwancen's legalsystem IS biued an thelegal~,m brought to the
country by Its colonizer and t herefore it more lnqulsttorlal In character, after the
promulgstra/l of th'e Transfer Law and the transfer~ ot,tile- eeses from the ICTR. Rwanda
has defln~tefy <:hosenthat the trlaJsln the transfer cases,are a~cusato~Jalln nature,

":.

56, In antnqutsrtortallegals~tem theJudgesassumerespanstbllttv {or assesstngehafacts In
,the case. The court wnl adiudltatethe casebased onthe lnvestigatlon byan investigation
mogiSt11lte'6, who wtll compile a dossier with all the results 01 the rn...estigatlon. This
comes on top of what the crlmlnal fnvestlgatlon ccndocted under the authority of the
prosecutor has yielded. Durl11 Sthe InvestigatIon by the magistrate, the defenceattorney
Is a fun party and can request any type of InvestIgation to be ci(t rrled out by that
magistrate. However. ~urlng an eeeuseterlelpr·oceedlngs,as lt Is the case Intransfer cases
ln Rwanda, there Is no neutral magIstrate to conduct serlOU$ trIal or pre--trtalf~cHjndlng
for both partl e-~i and the burden to prove and present a probable case and attematlve

. scenariothan the prosecution presents, Is .solaly In the hands of the defence attorney 40• .

I' underRwande.n (aw, there 15 no l,we$118a~on maslsfrllte to ecncuet pre-trialJUd l~al lnvQlJ lja tlQns,

HEquallV, th~ tr1aJJudges In tJ1,e tronsferca.,,3 in RWllndll lKlopt II s.Iroliltr attitudel!lsJudges In lnlematloraltribunals
where they lea¥othe helr{ngorItlewItnesses durfns tdal ta the portle!, ll'ldudl ng th ecress examlnaHon Ii'll! mllY
uk eddld:meJ questloruatthe endoftoohear1ngof8 wltnl)S$.
iP The pr1llC1peof fa1mo5S In regardof tileneed lor defence Invt'stl, etJcr4 was e10quendy described tv ICC JUdge ,
Chris-tine ,van den W1)n,aert In her dls:se1ltlng opinIon In tile Clseol the P,osecuror )', Ka,tongo/ pJJ. 9Ol. The
sU~5eque'ltllil'~gr&ph5 &(t equsJty wqrth reed/na where she desctlbes the unreason~b !eness ofthe decl$lon of the
N1 ~Jorft 'f no~ toa:ran,tr. e- defencetime to condu(t IddiUOIlol Inwst1a:at1ons a1tlilr the Chamber had decided tc re
dlaracterlze the r:n8 r~., I!IBllln~ t Katansa. Found at.' !mQ:(lwwW..£C.cRl.lntllttdggldgcldodj443Z2.cd[

Wo m L Ln, .......
Additional Expert Report MartinWltteveen re: Rwandav,Ilanllnya end others June 3, 2015 Page15
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57: GIVen the accusatorial netcre ofthe proceedings In the trar'lsfer cases, there Is a clear

heed lor a strongand quanffe, defence.

ss, Art addition' Iclrcum' tance that need, to be ' dducad here, I, thelact that the me flI.
presented byth~ pro.secutlon Is rather basic, This liie collSiSl almost completely ontho
erlminall.we,dgatlon earnedoutby . unit ol the NPPAbyInvestigatorsonloan ITom the
Rwanda NationalPonce. ThIs ln~tlgatlo n. as Iheve essessed Inmystudyof the worldng
processes or the GFTU.ls norma'lV cerrtedect over the period:"of two weeks on the
average,·during wt'll(h a l!mited number of witri&sses are brieflyInt&fvte-wedu •

59. As IhilVe painted out earller, genodde cases ate tOe rr'lt1st eemplex ~I'l~ time consumlrtg
crtmlnal eases, ' know. certelnly when the Inv"dgatlon is carried cot many ye.rs ari"
th$ events have tak~n p i.a~e, asis the~se nowInRwandan Ben~_decas es. and thecsse
I, ""elu,lvelybuilt onwitness teStimony" , the'lnveSlIg.tOrs ondother 'actflnderJ,lntheir
quest tc ",artaln.the truth, face ma~y obstacle" fa lling and fadi ng rriamQr!es, source
amn.,laand 'COree blending,~ma,""d lti'e5$ thathas Iml>adedonthe qUll1ty ofWIlet
Witnesses remember, the Inabllity of wJtness6.s to prov:dot! basic TnfarrnBtion about the. " " . .- . ,
Qrlme and the perpetrators, such as t ime, pl.cee.d ·.eorraphv~fweU as.anynumeNoal
InformatJOn such CIS dIstances,'numbers, helgt,tSj -eK. These ll'labllitlesaf9,often credlted
to'UHte;a;.( andth~ lack ofed~catf'on ofrn~nvwltnesses asweB'as r;ulturi baCk;rounds.
By now there Is an Impre~lve and importarit body ot aCidemle research that·analyzes
and desCl1b., thes. problems Indetail"', .

U in most ease,I asse.ucd fDilndapproxfmatdy10.-16 wtwsseJ and the: average-time sJ1t!nt wfth one- wltneu ~

~nd 1 ... 2 houl'5 lndadlr.s c1l'l1t1:lns the ~CCCtUlt lind th'.read ba£~ of c~e ,tatetnell' to ri:Je Wltn,"- AddlUcmal
!fIytJti l!l tSonJ may be earrled out aftet th~ arrest Ilffd tl"Gndt r t f thli defNldantbut ' .hll'Jt SNI\ hO IlIbsu ntlal
Investil USonsatthl, stage. Ob\lloU$~. ttletr;'1Ut.~as:e.s frO,'n ltiit.ltl'B iff .ti'~~ ptl4rl 8S_1tlese ~~swi re- Iu :,.,
fmoU""" ild bY the 'cn<. . . . . ' " . .
Cl Unbk. dit Hof9cauit<llJr1h1 worldWir l~ ChltilQ Whk:h ttll!NItIstnltlculcMl'{~,,*4l!d ltYerytf:tlna theyd1(!. the
Rwtlld8n"li.noddeis~oYin fOr Its ' I UitnI'8 1~ddJ· d4cumenta1Ioo.J.rg~ tMresW Of the.orelalrtur~{n Rwai'n!a.
• I f1\'C$ent here Just", reWu~'mP1 t1: ofthis IrmatUre: N. r:c.Y C9mb$: Foct J1~ wJmOiIt nids. Tfi. tmcerloln
Evldfmt/Qty fdl!ndofJo'nJ orln tefl1~' Crtmis~lJvkf1otis, C<embrlclge. op'lver$ity P;eji:, '101P-AJ~ %aha(,
wrtll~ ¥nemDiy'.",.(J~monuja.;rU/;.o/ fltktetla!' RL" til, fntftrir(jQ,;af erlmm.tiI fffbvriuls. #OfJJ1e _~ Otl
'lt1tefnaiftJriizl ~mlriiJJ;u~ ci(Citetl slahn'~ torUs..... n~c'n Het!~ ,~., pp. 600 •6;lOj T,M.c.. .Au~r~CIJ'\'Ib rl~
lln,WerJlfyPrals.Ava~ble ,t: hita;!/QAA;a,iS(O.coln!tQlif:!lIpe,idrn?abWlct fd..13230n ;AltAli ri."d8T 4j1!'lU, tM
prob(em of /0/$, testimony ot rhl Jntefr'/otJan.ar CrJmFmz} TrlbPntJijor"RwolfdlJ. An(lOtot8</ L'Odlnll' Ce,., 0{
lnterhQtlbnaJ 0'IffJ/f!' 11!1bll1l0b. VoL 25: Intl mllilono(;Crlmlnaltrlbunal',fm ltwlln dlJ, .'2(j06~2007, Andrlddlp And
~rftl Multer, Eds.. . , pp. _. ,5D9-511, Intem!nde" 2010.. . Av.lhibt. '. t:
httD':nP§pe",ssrr1;Cpm/$91atDaccrs,d'mzmlr!W~ Id. UH U 4. n mo!Av Lon8'f\an & TMonlrsta Rutllpnl w8•
.'Mtnory, Identity a tommumt.t tn RWtJndl:, In M'I tJe's~bort My IinemV: ~u.st; t. Andeomm~ .ky In The Afterma\h
0' M'nAtro,ity{£rtCS~et 8i. HJNt'1 M.Wol~n e!llk» .2004J. " ' ".

, d
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60, Another factor that has been h:ghllghted In J~erature Is the prevalence of pe~u rlng

. witnesses; It Issure t hat In every JUr1sdl~on, wJtnes~es occasionallyperJuff!! themselves
and every Itwesl lgCltor, prO$ecLi~r',Judifeanddefenceattorneycan attest to that. Indeed.
Rwandan genocidecaseshave had their shore of pe~urlng w1tne" .. ond In general t he
prevalence and nature of perjuring wnnesses b~forE! tribunals have beendescnbed44• An
additionale>lampleof perjuring wItnesses In'a Rwanda senodde case can be found Inthe
nationai ]urh'dictlon of Canada where the Supllrlor C,ourt In Ontario In the caseagalnst
Jacques MungWarere acquitted the defendant In July 2013 after 8 number ofwitnesses
confessed to have lied to the t:oUM45.

Ftnal conclusions

61.1 make all the$~ notlons and pUt: them together In this context, not to assert that
e$t~blishlrig thetruth InRwanda genoddeeases Is not pcsslble.Infact.based on inyY~i1rs

of experience tn criminal cases of mass atrodtles In Africa and elsewhere, lncl lldlng
R.wanda genocide cases, Iam certalnand ccnvlnced thet the facts can be establishedbut
only under the ccn dttlan of high quaUw and prQfesslonal Investigations, applying
fnternattonallyaccepted standards. Part ofthIs protesstenalls mandthese standards Isthe
necessttvto have defence attomeys who possess the knowledge, experience and the
resources to conductInvestIgations forthe defence, Jncludlngthe capabllltles to conduct
Investigations ilbroad'.

62. ~tlsed en my observatl()ns 1n the last year In' Rwanda, I have profound doubts whether
the Rwandan defence attorneY's. currently assigned to the transfer cases, cando that. It
15 afactthat; sofar, onlyone defence atto.rney h. s presentedsome local wltnesaesto the
court. None of the defence attorneys has conducted any Investigation abroad and It Is
highly doubtful If ony of them has both theknowledge, esperlence or Is Inthepesltton to
conduct su,ch en Investlgatlon.What the consequences for the outeemesofthe cases are,

15 still to be assessee. \lntll today only In the case ogolnst aondora t ne H!gh eouct has
given Its verdict"•

. 53. It Is for all t hese reasons that I recommend the jurlsdtcnons ther extr<ldlte or transfer
deferrdants to Rwanda for tr l.d, to provide the defendant With a Mfence attorney who

4( See Comb5: Foc't flnrJInp WfthcxK Foet" Chapter 5. In Chapter SC. C;)m.bi des(:l1be$ II faltly large number of
8Xllmplesof perJul1ns wimesses bl forethe~R. It leacbi herto statel "rheImportance of ad equate lnvestlp lfOl1s
ClI(lnot bitovertstlm_teet' Ipage 1481•
41 1hElVenot been able to 10Cflt8 tlMo verdict.I know thereIs 1\(1 Ensllsh translatlonof theFrench veersren.see forII

summaryof the t1Jse: bttp:l1www.tntemu !onp!crlm¢1dt~bUf<or!UCi!se/l 02tilMungwarere-/ :The prosecut<lrs In
thecaseqrMungwm're did not fPlJealthe verdict
~ i~,footnQte 24.
I m ~ $ a
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has prcven tc be capable ofwhat I hav@ described here. When-thIsdsfence attor~ 8Y Is

thencoupled to' Rwand.ndofence attomev,/unded byth"MI"~ler o/Ju;tlce In Awand.
and pravldt dfund, fOrcanductlhg I,westlgaddns, whIch J$01\ of/orbVlh.lsam' Mlnlster,
It ~ems to Me that It ensuI'!!S- the.necessary and adequate defence ca pabilitIes for the

.defertda.flt thatmeet the r~QiJJrlJd st~hdard ~nd8uarat\tt!~s n~t onlv,8 arceedural faJr trlal
but also afairness to thetrial.

1086
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Martjn Wlttev~

kigali, June3rd 2
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1. The T rial Cha mln-r should reject Uwinki ndi's request! for n stny of the High

Court of Rwand a procecdinae because the Sec ur ity Counc il hils not aut hor ized the

Mecha nism for lnrern nt ionnl T r ibun" ts (Mien to iss ue any orders to n at iona l cou rts

with ,",-'go rd to t he ir domestic proceed ings .

2. On ly Article 6 a nd Articl t> 28 of the MICT Statute a uthorize binding requests

to Slatt-a. nnd neither of those provision s apply to Uwinkindi's requeet , Article 6 deala

with ca ses. such a s Llwinkindi's , wh ich are referred to na tional ju risdict ions . But the

MICi' powe r in such cases is limited , under Article 6(6), to revocation of t he 1"(O ((>rr81

a nd issua nce of 8 formal req uest for deferral to the Mlcr. competence . Uwink indi'e

requ est for stay ca n no t . t he refore . be entertai ned under Article 6,

3, Art icle 28 I1110WII t he M I CT to roque st D Sta te 's cooper a ti on . bu t on ly in order

to gua ra ntee the fa ir llt' llll of prcce cdi nee that are before t he ~IICT, 2 Uwinkindi, how

ever, do,..s not a nd ca n not a rgue tha t the req uested stay ill necessary to guarantee t he

fairnc lOS of his rcvccencn proceedi ngs before the ~IICT. He simply chu ms that hi!;

Rwandan procee..Hn~~tncl\lding t he lI ilith Court's refusa l of hi s request for tay

were unfa ir, a nd seeks to us e the ~IICT all an a ppeal, cou rt to cb alt enze that dec i

sicn.a Since Uwinkindi's request concerns not the fa irnelll'o of MICT proccedmge , bu t

rather the alleged unfuirncI>1i of the Rwandan proceedi ngs. Article 28 does not apply.

Indeed, in IJagosora r t al, the ICTR Appe als Chamber refu sed to issue a ny request to

Rwa nda thllt wa s not rvleve nt to the fai rness of the C8M' before the T s-ih unal.!

-I. In fln)" event. even if the ~IICT d id ha ve the power to iss ue a n unlet to sta y to

gua r ant ee the fa itn ewli of the.' Rwanda n proceedings. Uwin kindi doe s not provide rea "

son.. 8:0 to why such all orde r is nec elliary . In pa rt icu lar , he doe s not exp la in how he

, Mr mol,... .i r.ppu, d.. l.. re'q.. i'l .. .I.. J .... n Uwm kmdl ",n . nnul.l ion d", l'ordonna llO' d.. ",nVOl . 5 Au
cu .t 20 15. l>II , a • .171 · 177. 111 1 lRn..O; Onl",r fo' F._pt,.h l....!R....pon...... a nd R.('I ly 10 J I'.. n Uwmk." di '.
R..qu...t fur Sta y of Pr oc,.....t,nl:lI. I I AUI:U!It 20 15
: ~ !'rwKII'i>r 0 . 7'h«m""'"&/tOU>r-Q a gt , u ..... no. ICTR ~S 4 1 A. Dooor, . \on on ,\ loy. S l. baku q ·.
Motign for Injunctwn•• Il: . i n~t th O' Governm.' nt of It• • nda R..gard,ng th .. Arnst and ! nvr-at lc . t lOn 0(
lA-.d Cou n...1P...tn Erhnd ..-r, f> <k tobl' , 20 10 1I';rl ,n d .., Ot-cu lun l. PI' 2~3 1 .

' On ...r.JloII r.. 172 - 177 .

~ F.r"nd..r Df'r i. ">n. pp. 2 /1 - :\1 .
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would be prejudiced if his trial in Rwanda continues as scheduled . Indeed. he cannot

be prejudiced by hi s Hwandan trial cont inuin g in parallel wit h the revocat ion pro

ceedinga. because if hiM t ransfe r is revoked . the proceedings in Rwanda will be largely

Irrelevant. ns his C R !\(.' will t hen be tried before t he :-O UCT. If hi s t rnn efcr i!> not reo

voked. the reques ted loIt8~" will have de layed hiBRwandan t ri a l further

5. Th e prosecu ncn therefore as ks the Trial Cha mber to reject Uwi nkindi'e re-

quest for nil or de r !'tayi ng proceed ings before th e High Court of Rwa nda .

Word Cou nt; 104

Dated a nd signed t h i" 210
' dny of AUgUlOt 20 15 nt Aru sh n, Ta nza nin.

~~
J nmes J . Arguin
Ch ief. ApPl"a lti and Lega l AdviMlry Divis ion
(PUTllUant to the ~{lCT Prolil"Cu w r '" 26 Juh'
2012 1ntt'rim l>;:'lIgnation) .
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Kiga li, ku wa 1210212015

Page 1 of 8 1074

MADAMU UMWANDITSI MUKURU W'URUGEREKO RWIHARIYE RUBURANISHA IBYAHA BYO MU
RWEGO MPUZAMAHANGA N'IBYAHA BYAMBUKA IMBIBI

B.P101 Kigali, Rwanda

Courriel (E-mail) : infohighcour1@judiciarv govrw

Blnyujijwe ku buyobozi bwa gereza ya Nyarugenge (Prison 1930)

B.P 14 Kigali, Rwanda -V<'~ .

Courriel (E-mail) : PCk1930@vaooo.com / 1 2.T >..v 11
;1' ?

lmcamvu: Gutanga inyandiko itanga ibisobanuro kubwihane bw'umuca manza. Nyakubahwa
NGENDAKURIYO R. Alice. mu rubanza RP 0002l121HCCI

NyakubahwaUmwanditsi Mukuru.

[1] Nk'uko bigaragara mu nyandikomvugo y'jburanisha ryo ku wa 06102120 15 , nshiogiye ku ngingo ya 99,
igika eya 3 y'ltegeko n' 2112012 ryo kUWB 141061201 2 ryerekeye Imiburanishirlze y'imanz8
z'imbonezamubano, iZ'ubucuruzi, iz'umurimo n';z 'ubutegetsi. nihannye umucamanza, Nyakubahwa
NGENDAKURIYO R. Alice, murubanza RP 0002l1 2fHCCI

12) lyo nVaodrkOmvugo y'iburanisha kandi iragaragaza ko I Tuributsa UWINKINDI kuge-u ku rukiko
lmyanzurc ijyanye n' iyihana ry'umucamanza bitarenze ku wa mbereIe 09.()2·2015 sa...anu.a

131 Nyamara kandi nk'uko mu ibaruwa nandikiye urukko kw'ilarikl va 0710212015 mu gika eye 6, ngira nu :
« (,.,) ndabasaba rem ko mwangeza ho byihuse inyandikomvugo v'iburan isha ryo ku wa
06/0212015 kandi itariki yo gutanga imyanzuro ku kwihana umucamanza iklgizwa yo ku
buryo icyo gihe ey' iminsi natu 131 mwagennye eyabarwa guhera igihe nzaba namaze
gushyikirizwaiyo nyandikomvugo y'iburanisha ryo ku wa 06102l2015[..,] 1I

[4) Nshingive kandi ko urukiko rwangejeje he iyo nyaodikomvugo y' lburanlsha.nan narusabye. ku we
10i02I2015 saa sita n'q ce (12H30) : hamwe n'ceuwa nandikiwe n'urukiko ku wa 1110212015, ikangera

-
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ho uwo munsi seakumin'ebyiri n'imnotacumi n'umwe (18Hl 1). runsaba kurugeza ho imyanzuro ijyanye
n'ubwo bwihane;

(5] Nk'uko kandi biteganywa n'ingingo y'102 y'ltegeko n' 2112012 'l" kowa 141TJ6I2012 ryerekeye
imiburanishirile y'imanzBz'imbonezamubano, iz'ubucufUZi. iz'umurimo n'iz'ubutegetsi,aho igira iti :

tI Ushakakwihana umucamanu, aha urubanzarwab. ruge:e hose, avug. impamvu itum. Imwihana
mu iburanisha, bikandikwa kandl agashvlkiriz. mobirobY'UfUklkouwomucamanza akoramo Inyandiko
ltang. lblsobanuro by'uko kwlhana; akabiherwa teyemezo ko byaklriwe. (...] »

[6) Mbandikiye mbageza ho inyandiko itanga ibisobanuro by'ubwihane bw'umucamanza, Nyakubahwa
NGENDAKURIYO R.AI~, mu rubenza RP 0002f121HCCI.

Mugireamahoro y'lmana

Pasteur Jean UWINK IN DI~

Bimenveshejwe :
• Nyakubahwa Perezida w'UrukikoRukuru, Kigali, Rwanda
• NyakubahwaPerezidawa HCCI, Kigali, Rwanda
• Nyakubahwa Perezida wa MICT

V · Monitoring yaPasteur JeanUWINKINDI
, Me GATERA GASHABANA, Kigali, Rwanda
• Me Jean-BaptisteNIYISrZI. Kigali. Rwanda
• Umuryango wa PasteurJean UWINKINDI

Invandiko lometse kuri IVl baruwa :

• Inyandikomvugo y'iburanisha ryo ku wa 05/0212015, urubanza RP0002l121HCCI
• k:yemezo mu rubanza RP0002l121HCCI cyo ku wa0610212015
• Inyandikomvugoy'iburanisha ryo ku wa 0610212015. urubanza RP 0002l12!HCCI
• Inyandiko itanga ibisobanuro y'ubwihane bw'umucamanza
• lbaruwa yo ku wa 0510212015 isaba ko HCCI itakwakira imyanzuro y'Ubushinjacyaha nyuma

y 'iburanisha.

_ ___ _ _ _ _ _ _ _ _ J
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ICY£MEZO( y'URUKIKO RUKURU (Yo KUWA 9/0612015 M U RUBANZA RPOOO2/12/HCCI

Pa steur Jean Uwinkind i mburana N'ubushinjaeyaha bimwe mu bikubiye mur'icyo rvemezc

bitumvikana .

l )Mugika eve mbere: kur l . 8 ) Me Ngabonzizil na Me Hishamu nda basabye guhabwa igihe eyo

guteg ura urubanza.

NB lbtsabwa n'aba bavoka ntazi nugezen sebe kandi ntemera, bihaye gusaba urukiko kw iga urubanza

rwanjye ,ntabwo nebatumve. rerc bareke kwi twaza tnna ryanjye. s'abevoka banjye .

Kurt q Ubushinjacyaha bwasabve ko hakwemezwa ko mu nyunyu z'ubutabera, bavck e bagenwe

kunganira Uwinkindi Jean ba mwu nganira n'ubwo yaba etabemere. ?

Irnmvugo. ubushinjacyaha bwvzuranvaho naba bavoka .bverekana nezeko ahubwo ad abavoka .

Bubushinjacyaha. 8ukaba babe seseka kugahato muruban za rwanjye, ku girango babangamire bikomeve

kwiregura kwanjye) { kuba mbanga kuko ntigeze mbasaba buete ishingiro otanubwo byishi . Amategeko

akunktzwa} ITEGEKO RYEREKEYE IM lBURAN1SH1RIZE y'lMANZA Z'lNsHiNJABYAHA No 30/Z013 ryo

kuwa 24/5/2013 INGINGO VA 39 mugika 2 mumurongo uheruka :kandi atite uburengannra bw o

kumwemera cyangwa kumwanga:

2/ [ Mugika cya kabiri gusoma icyogika, harimo amagambo ababajecyane. kwiga uburwo urubanza rwa

gurekwa.nku nganirw a na bantu ntemera kubera ttegekc . ry' ubushinjacyaha art nabwo tuburana 1

NB/ Aba bavoka bampambiraho nta n'uburambe batrte mu mwuga wo kunganira abantu murnanza ku

rwego mpuzamahanga. nkur u mburana n'ubushinjacyaha. Dore igihe binjirijwe mu kali murugaga rwa

bavoka.

Me Hishamunda tariki ya 15 evt 2005 Me Ngabonlita tarikl ya 6/avt 2010 ( lyo byibura bagira

uburambe mumwuga wa baburanira abantu ntabwo bajyaga kwemera gukoreshwa

amakosa,N'ubushinjacyaha )nkayo bako ze bij ira" -urubanza rwu tab atumiye mu rubanzarw e:

IBIVUGWA N'UBUSHINJACVAHA NK' ITEGEKO.

4/lcyakane Ubusln jachaha buvuga ko busanga nta mpavu yatuma uru banea ruhagarikwa kuko ntaho.

Urwego rwigete ruvuga ko uru rubarua ruhagarara, cyaneko revemezc ruzafata klt ubahlrit w a ,aho

rwabarugezehose n' iyo haba rnubu jurire . ?

S/ lgika cyagatunu, Urukiko rwagendeye kw itegeko ry' ubushinja cyaha, nkuko bisanzwe bigenda rnu

maburanisha yose yabayeho. Kuki aba bavoka bashakwa n'ubushinjacyaha ? mu rubanza rwa njye .

Nuko hari ikibyihishe Inyuma, uru rubanza n'urwanjye ninan jye wakabaya mbashaka ,none ahubwo

barashakwa n' ubushinjacyaha tuburana. Ubwose aba bavoka na bande ? s'abubashakana lngufu zu

muren gera. Aribw o bush injacyaha tu burana.

ABAVOKABABA MURUGAGA RWA BAVOKA NI 1074 bagabanijemo ibyici ro bib iri (2)

----
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Icyieiro cya mbere harimo 542 Icyieiro eya kabirl harimo 532 : ikibaza kitumvikana mu bavc ka 1074

Habonekamo ,Hishamunda na Ngabonziza gusa ?bata gira n' uburambe mumwuga wa a bavoka?

19ikacya 6/lgika cya gatandatu, UBUSHINJACYAHA BUVUGA KO MUGIHE UWIN KINOI Jean akomeje

kwanga. Abavoka yagenewe nk'utishoboye, busaba Urukiko gufata icvemezo eyo kubagumlshamo.

Bagahabwa Ijambo mu rubanza,mu nyungu rubutebera . KUBERAKQ URU RUBANZA RUKOMEVE ; Ibi

ngibi bVish~ Ingingo ya 39 mugika 2 y' itegeko ryerekeye imiburanishirize y'imanza z'inshinjabyaha

NO 30/2013 ryo kuw a 24/5/2013 (kand i aflte uburenganzlra bwo kwemera cyangwa kutemera

umwunganira abewe.} { nt ategeko ubushtnlacvaha bwerekana ko umuntu ahambirwa ku mwavoka

utari, Munyungu zuwa rezwe .}

NB Kube ra ko uru rubanza rwa komeranye ubusinjacyaha n' iyompamvu buzanamo ebavoka babw o

kugahato, kugira ngo bafa she mu gusibanganya ibimenyetso muburyo bwo kwlregura. Babangamira

bikomeye inyungu zanjye murubanza mburan amo n'ubushlnjacyaha.

IBVO URU KIKO RUVUGISHA IMVUGO ITARI UKURI :

13/ Mugika eyaeumi nagatatu, Urukiko rusanga ari ubure nganzira budahungabanywa bwuregwa ,bwo

kuburana yunganiwe; mubihebyose,no guhabw a uburyo,byose bwangombwa bwo kwiregura, nkuko
Blteganywa, Mungingo ya 18 na19 zitegeko nshinga rya Repuburika y'URWANOA.

NB Aha leyo beberqe kwica n' Itegekc nshinga Ingingo ya 18 igika 3 ahoivuga iti : kwiregura no

kunganirwa ni uburenganzira budahungabanywa, mu blhe bvose, ahantu hose, mu nzego zcse,

iz'ubutegetsi, iz'ubueamanza, n'izind i rose zlfata lbvemeeo.'

IBVAPFUYEMO RERO N' IB IBIKURIKIRA:

Icvambere l nangiwe gushaka abata ngabuhamya bogushinjura,nabavoka basaba guhabwa uburvo
byo ku bashaka bagahimbirwa ibyaha, n' imvugo ngo blvanye mu rubanza kugirango babone ukc

babirukana. Bivuze kwamburwa uburenganzlra bwo kwlregura.

Icvakabiri 2 Kwirukanwa kwa bavcka banjye bivuze kwamburwa ubur enganz ira bwo kunganlrwa.

Icvagatatu 3 Kwangirwa gu surwa n'abavcka banjye, bisobanura kwamburwa uburenganzira bwo

kunganlrwa, ahantuhose no mu nzego zose ~

Icyakane4 Kwagirwa kuvugana n'abavoka banjye kuri TEFONE, bivuze kwamburwa uburenganzira

byoku nganirwa mubthe bvose. (ibi bitandukanye cyane n'tbvc uru kiko ruvuga , haruguru bitarukuri.)

14/mugika eya eumi nakan e, Aho urukiko ruvuga amahame yo kureshya nabyo suku ri. ncre impamvu:

lyambere1 ubushinjacyaha bwashatse abatanga buhamya bogushinja kuva 1998-kugeza 2012 ariko
bagera ku batangabuhamya babo, ( ndetse bigeza naho blnjira mubarabanjye bakeya barl

barigushakwa ,basa naba bahinduye ababo. )
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Abavoka banjye be basaba gushaka abatanga buhamya be gushinjura. bagashaklrwa amakosa.

N'umutamanza UTABURANISHA URUBANZA RP 0002/ 12/ HCa . n'ukuvuga umucamanza uburanisha.

Ind inteko ntaburaniramo. atebanje byibura no kUl a kumva impandezombi . ukokureshya kurihehe?

Ahubwo ko har imo ku bagama gukabij e. Bikaba Byishe INGINGO ya 16 y'itegeko nshing a

15/Mugika cyacumi nagata nu. Bityo rerc rusanga Me Ngaboniz3 na Me Hishamundil bagomba

kunganira Uwinkindi Jean iburanisha ri ga komeza, urukiko rukomeza, kum va abatangabuhamya

b' lmpa nde zomb ie. Uku oi kwak ubogama k'uru kiko ru sanganywe, nambere ah abantu bazanywe

mururu rubanza , kugirango babaze abata nga buhamya I muburyo usanga ahubwo arabo kungani ra

Ubusninjacya ha.'

DOREIMPAMVU N' IZI ZIKURIK1RA:

lvamberef : ubushinjacvah a n'urukiko bat eguve kwi rukana abavcka banlve.

Icyakab iri 2: bategura guham agara na batangabuhamva.

Icygatatu3 : bategura na bav cka babo bo kubaza abo bat angabuhamva. avcse bikore rwa rimwe.mu

burvo butunguranve

Ubu n'uburvo bwo gulasha ubushi nj acyaha gusibanganva ibimenvetso ,bvajve bVo kwerekana .

Amakosa menshi an mukirego cy' ubushinjacyaha .nc mubuhamva bwa batangabuhamva babwo.

Harimo kuba barigish ijwe kube shva,basinya ubuhamva batangiwe nabandi bantu. No kwivuguru za.

No kut amenva igihe ibvo barega bvabereVe. No kunvuranya imvugozabo. bVerekana neza ko

babeshva , nokuvuga aba ntu batabaveh c ,

Nababa abatutst bak lcw a .ubundi bakaba abahutu bakica ? nib ind i

Aba bavoka mpamb irwaho n'ubushin jacyaha , n'uruklko nabo kunza m blrl za urubanza bunganl ra

Ubushinjacyaha. Nvu ma ibi ntu bibi bavuga barengera ubushinjacya ha bikitwa ko bvavuawe

n'abavcka, B'Uwlnk lndi Jean

KIGALI tari k! Va 22/6/2015

Pasteur Jean UWlnkind i1 ;..·l
\~




