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I. INTRODUCTION

1. On 4 Au gu st 2015, the Defence submitted briefs to the Tri al Chamber in support

of its requ est for revocation of the referral orde r to the Republic of Rwanda.'

2. It also requ ested a stay of procceedings before the High Cou rt."

3. In its response, d ated 4 September 2015, which the Defence received on 8

Septemb re 2015, the Prosecutor applied for the d ismissal of this request."

4. On 18 Septemb re 2015, the Defence filed its replies to the Prosecutor's

submission .

5. At the public hear ing of 23 September 2015 before the High Court , the Accused

discovered add itiona l evidence and material that may shed fu rther light for the

Cha mber on the controversy su rrounding the assignments of Attorneys Isaachar

Hishamunda and Joseph Ngabonziza as Counsel. '

6. On 27 May 215, both Counsel explicitely ad mitted to not being able to take on the

assignment entrusted to them by the President of the Bar Association, in

accord ance with the decision of the Ministry of Just ice, confirmed by the Appeal

Jud gments hand ed down by the Su preme Court and the High Court on 6

February, 24 Ap ril and 9 June 2015,5

7. Likewise, the argument in favour of the right of the Accused to counsel of his

choosing, su pported up until now, was challenged before the High Cou rt, thus

marking a cha nge in the ju risp ru dence so highly praised by the Prosecutor in his

respo nse.s

I Brief in suppo rt of Jean UNW INKINDl's Request for Revocat ion of th e Referra l Order.
J Brief op.clt . pp. 26 and 27.
J Prosecut ion Brief Responding to Uwinkin di' s Revocat ion Request.
• REPUBURlKAY' U Rwanda, URUKIKO RUKURU, URUGEREKO RWIHARIYERUSHINZWE KUBURANISHA IBYAHA
MPUZAMAHANGA N' IBYABUNKA 1MBIBI,TRANSCRIPT of HEARING OF 23 SEPTEMBER 2015 at 9h r03 A.M ., RP
0002!HCO ; MP v. JEAN UW INKINDI,
~ Sta tement made at the hearing by Cousellsaacar Hishamunda and Joseph Ngabonziza at p. 2 of the
aforemen t ioned tra nscript .

• pectsfon handed dow n by the Supreme Court at the hearing of 24 April 2015, and th ereafter confirmed by th e
High Court 's Specialized Chamber responsible for internatioan l and cross-borde r crimes, on the assfgnment
ofAttorneys lssachar Hishamunda and Joseph Ngabonziza ascounsel for Jean Unkinwi ndi.
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8. Even the National Public Prosecution Authority, a staunch supporter of Counsel

Hishamunda and Nga bonziza, eventually support ed the argument in favour of

the accused having a counsel of his own choosing.

9. It did, however, try to restrict this right to a roster of sixty-eigh t lawyers,

recru ited und er clearly illegal cond itions by the Ministry of Justice.'

10. These new facts d iscard offhand the Prosecut or' s argu ment in his submission of

4 Sep tember 2015 on the freedom to choose counsel and the competence of

Counsel Hishamunda and Ngabonziza.

11. In accorda nce wi th Rule 72 (0 ) of the Rules of Procedure and Evidence, the

add itional evidence and material may be di sclosed to the Trial Cha mber and to

the OTP pursuant to the Rule.

12. Accordingly, the Defence has good reasons for presenting the follow ing legal

argument:

II. LEGAL DISCUSSION

13. Rule 72 (D) of the Rules of Proced ure and Evidence provides:

" If either Party d iscovers add itional evidence or material which should have

been disclosed earlier pursuant to the Rules, that Party shall immed iately

disclose that evid ence or material to the other Party and the Trial Cha mbe r."

14. In the present case, it is beyond any doubt that new evidence and add itiona l

material were d iscovered at the public hearing of 23 Septembe r 2015, following

the disclosure of our replies.

15. In accordance w ith Rule 23 (B) of the Rules of Proced ure and Eviden ce an d with

Practice Direct ion MICf/l1 on Lengths of Briefs and Motions, the Defence must

d isclose this material to the Parties and to the Trial Chamber in a document that

shall not exceed 3,000 wo rds."

11.1. Counsel Isaacar Hishamunda and Joseph Ngabonziza express ly

acknowledged that they were totally un able to take on the task of defending

J Monitor ing report (July 20151. case MICT-12-20. Bernard Munyagashari, p.ll, para .SO.
• Rules of Procedure and Evidence, Pract ice Directio n on l engths of Briefs and Motions. item (Fl. 6 August 2013.
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Jea n UWINKINDI that the Pre sident of the Bar Association had entrusted

them with...

16. On 23 September 2015, Counsel stated the following before the High Court:"

Mr Joseph Ngabonziza:

... We were unable to speak with our client. Under these conditions we could

not prepare any su b missions.

Mr Isaachar Hishamunda:

A lawy er advises hi s client on matters of law, but the defendant provides the

facts. The lack of communication with our client is a rea l problem. We cannot

ge t ap p rise d of the facts.

17. Further, Counsel Isaacar added: If we cannot work with our client we cannot

usefully assist h im and contribute to the proper ad ministration of justice.

18. For his part, Counsel Joseph stated : So lon g as we cannot talk to our client, so

long as we are unable to contact Defence witnesses we will not be able to assist

the Court."

19. Thus, Counsel even tually came to terms with the fact that they cannot rep rese nt

an accused agai nst h is will.

20. Thus, the argument of the Prosecutor is now countered by th ose whose virtues

and competences he so highly praised in his responses by cttylng ample

jurisprudence. II

21. Accordingly, an indigent Accused' s right to cou nse l of his own choosing and

his/her ability to acce pt or refuse counse l in accordance with Articles 38 and 39 of

the Code of Criminal Procedure is once again confi rmed by Counsel, wh o

thereby counter th e Prosecutor's arguments.

'Statements made by Counsel at the pub lic hearing of 23 Septem ber 2015, see t ranscript op.cit ., p.2, paras 5 and
6.
lD Statements made by Counse l op.cit ., pp. Sa nd 6.
uSee Prosecut ion Brief Respond ing to Unwinkindi's Revocat ion Request .
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22. The Trial Ch amber will take note of th is cha nge and rightly say that the right of

the Accused to a fa ir tri al is no t guaranteed.

11.2. The right to choose cou nsel is even recognised by th e Na tiona l Public

Prosecu tio n Authority

23. At th e p ublic hearing of 23 September 2015, the Prosecution Authority

declared the following: 12

We know that significant legal decisions have been taken in the in teres t of justice.

We believe that the Uw inkindi case should be carefu lly exa mi ned, anything that

will allow for a fair trial is welcom e. (Tuziko hart ibyemezo byafashwe kandi

munyungu z'uhutahera. Dutekereze ko muri UTU rubanza rwa Uwinkindi hajemo ikibazo.

Ko ikintu cyose cyatuma habaho urubanza rwa Fair cyakorwa kugirango ikibazo

gicyemucye)

We accept that Co unse l (i.e. H ish amunda and Ngabonziza) will not be able to

cross-examine the witnesses for they have no knowledge of the facts (...Dusanga

abavoka batazashobora gukora cross examination ku batangabuhamya batazi lesfaits... ).

24. The Prosecutio n Authority realises that there is a need to guarantee a fair trial for

the Accused and that assigned Counsel cannot cross-examine the wit nesses.

25. It eve ntua lly joined in with our argu ments, as expressed in the Monitoring repor t

of March 2015 and in the Witteeven report presented in ou r previous w ritten

submlssion .P

26. Lastly, it recognises that an accused may choose a counsel even thou gh he has

been assigned one.

27. Strangely enough, the latest developments show that it restricted this principle

to a roster of 68 lawyers recru ited illegally by the Ministry of Just ice before

aski ng the High Co u rt to take note of it.

1I.3. In th e matte r of th e sensitive question of th e roster of 68 lawyers

U Statement by the Nat ional Publi c Prosecut ion Authority at t he public hearing of 23 Septem ber 2015, tran script
p. 4, paras 2 and 3
U See our latest submission cit ing points 21 and 24 of a document ent it led Addit ional Expert Report, Martin
wltteveen re Rwanda v. 8ajinya et 01., p. 1 points 21 and 24, June 2015.
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28. At the public hearing of 23 September 2015, the Prosecuti on stated as

follows:"

We request the High Court to cons ider a list of names of 68 lawyers, dated 14

September 2015, who have agreed to assist persons tran sferred to Rwanda by the

ICTR ... Uwinkind i may chose from th is list (Turasaba Urukiko ko hejuru

y'ibyemezo byinshi byagiye bifuttna, biturutse kuri iyi developpement y'uru tonde nva

bavoka bemeye kw'unganira abatishoboye boherejwe na TPIR cyangwa n'ibindi bihugu,

Uwinkindi yahitamo abo bagirana cooperation bakamwunganira kugirango urubanzn

rukomeze...).

29. When invited to make a submission, the Accused sugges ted being p rov ided with

a roster of expe rienced and compe tent lawyers selected by the JCTR at the time

of the request for tran sfer and not a roster provided by the the Ministry of Justice.

He reserved his position, stating tha t he need ed time to consult the roll of the Bar

Association .'!

31. The Presiding Judge of the High Cou rt left him no othe r alterna tive, thereby

demonstrating that she had already taken position in favou r of the Prosecution .

11.4. In th e matter of th e partiality of th e Presidin g Judge of th e Hi gh Court

32. Before she even looked at the correspondence from the Accused on the plea of lis

alibi pendens, the President immed iately wished to hear the witnesses.

33. Yet she knew th at the Accused cou ld not cross-exam ine them 's.

34. The p reliminary matters raised by the Accused met with fierce opposition from

the Chamber, expressed in term s of 'you have no right to give us ins tructions on

1. REPUBURIKA Y' U RWANDA, URUKIKO RUKURU, URUGEREKQ RW IHARIYE RU$HINZWE KUBURANISHA IBYAHA

MPU ZAMAHAN GA N' IM BYABU KA IM BIBI, TRANSCRIPT OF HEARING OF 23 SEPTEM BER 2015 AT 09hr03 A.M ., RP

0002!HCCI: M P v. Jean UWI NKINDI op cit p. 4
IS TRANSCRIPT OF HEARING OF 23 SEPTEMB ER 20 15 p. 8

16SEETRANSCRIPT pp. 1 and 2, The Chamber ignores the Accused' s subm ission when using te rms such as, ntabwo
mwadutegeka ibyo dukofo muri dossier (vou have no r ight to give us instructions on ho w t o condu ct the
proceedings)
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how to conduct the proceed ings' (...N tabwo mwadutegeka ibyo dukora mUrI

dossier...J"

35. The Presiding Judge of the High Cour t had already decided to hear the witnesses

without even conside ring the grieva nces of the Accused.

36. Yet the Chamber accorded a great deal of attention to the Request filed by the

Prosecution Authority.

37. The reservations made by the Accused regard ing this roster never drew the

attention of the Chamber.

38. Indeed, the High Court wasted no time in adopting the Prosecut ion's position.

39. It even went so far as to grant 30 minutes to the Accused to state his position,

failing wh ich the Prosecution 's Request will be confirmed .

40. All the Accused ' s Requests met with fierce opposition from the Cha mber."

41. These were always met with invectives and in terrru ptions on the pa rt of the

Cha mbe r, thus affecti ng the serenity of the proceedings... l9

42. The Cha mbe r never inquired after the roll of the Bar Association in its 2015·

up dated version, in violation of its own ju risprudence.wthe reby pre judging on

the merits."

43. The Accused has no reason to hope for a fair trial from such a Court so obvious is

the d islike of the Cha mber for the Accused."

11 Transcript of hearing of 23 September 2015. p. 2
I'Transcript of hearing of 23 September 2015 at 09h03 A.M . c c. cit . p. 8.
19 Transcript of hearing of 23 September 2015 at 09h03 A.M. op cit . p. 8.
20 Case RPOOl ! I S! HCCI ONPJ v, Emmanuel M barushimana, lnterlocut ary appeal of 25 March 2015.
21See letter of 25 March 2015 f rom the President of the Special Chamber of the High Court Cour to Emmanuel
Mbarushimana w ith the names of lawy ers on th e roll of the Bar Associat ion to allow him to exercise his right to
choose his counsel.
" r ranscrrpt of hear ing of 23 September 2015 at 09h0 3 A.M ., RP 0002/HCCI; MP v JEAN UNWINKINDI, p.9 .
2lrranscrlpt of hearing of 23 September 2015, bottom of p. 9.
U Posit ion of the Accused Jean UWINKINDI on the roster of sixty -eight lawyers imposed on him, see document in
annex.
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44. Accordingly, the Accused rightly refu sed to sign the court record to exp ress his

disapproval about the conduct of the proceedi ngs regarding the roster of the

sixty-e ight Iawyers.P

11.5. In the matter of the invalid communique issued by President of the Bar

Association on 22 July 2015.

45. In reply to in junctions from the Cha mber, the Accused forwarded the

correspondence in wh ich he reported irregularities in the assignmen t of the sixty

eight lawyers."

46. As regards the communique of 22 July 2015, at its hearing of 6 Augus t 2015, the

High Court handed down a final Jud gment invalid ating the elections of the

President of the Bar Association held on 12 June 2015 by the Kigali Bar

Assodation ."

47. Following thi s cou rt decision, any act done by the elected Pre sid ent of the Bar

Association, incl uding his involvement in establishing the roster of the sixty

eight lawyers to be assigned in transfer cases, is rendered void as of right.

48. Accordingly, the decision handed down by the High Cou rt in its public hearing

of 23 September 2015, in which it asked the Accused to state h is position

regard ing a void able roster of lawyers, should su ffer the same fate .

49. Therefore, the hi ring process of these lawyers, which the Min isrty of Justice takes

grea t pride in, in violation of the principle of sepa ration of powers, is vo id .

11.6. In the matter of th e ill egal hiring of sixty -eight la wyers by the Minist ry of Ju stice

so.On 16 July 2015, the Permanent Secre tary of the Ministry of Just ice declared that

she had implemented a practi ce allowing for Defence Counsel to be recruited

directly.>

51. Thus, the Bar Associat ion no longer assigns Counsel for indigent Accused .

2S Decision handed dow n by the High Court at it s pub lic hearing of 6 August 2015 In case no RDA00 7/HC/Kig,

~ Monitor ing report (July 2015 ) the case of THE PROSECUTOR V. BERNARD MUNYA GISHARI. p. 11, no. 12/ 515 bis
para. 50
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52. These p rerogatives now belong to the Executive Bran ch that sends ou t a call for

tenders to the President of the Bar Associa tion, whose role is limited to executing

the tender, in violation of the rules that govern the Profession of Lawye r.

53. Accordingly, all concerns aired by the Defence regarding the seizu re by the

Executive Branch of counsel representation traditionally devolved to the Bar

Association come ou t into the open .

54. The clear ly illegal process of establish ing the roster of the sixty-eigh t lawyers is

no longer in doubt.

55. Contrary to the commitements it made before the JCfR, the Bar Association has

ceased to be the main adminis tra tor of lega l aid, now in the hand s of the Minist ry

of Justice, which seriously impacts the assignement of counsel in the transfer

cases .

56. In light of the above:

The irregularities that impacted the appoin tment of Counsel lsaachar

Hishamunda and Joseph Ngabonziza as Counsel in cha rge of representing

Jean Uwink ind i are confirmed .

The quashing of the Decision s handed down by the High Cou rt and the

Supreme Cou rt respectively on 6 February, 6 April and 9 June 2015 is at last

recognised by both Counsel, the Prosecu tion Au thori ty and even the

Chamber...

The right of indigent Accused to counsel of their own choosing and their

ability to refuse counsel assigned unbeknownst to them is no longer

challenged.

The Presiding Judge continues to express her di slike for the Accused ."

The violation by the Executive Branch of the prin ciple of the separation of

powers only furthe r obstructs the Accused's rights to a fair tri al. Currently,

17 REPUBURIKA Y'URWANDA, URUKIKO RUKURU, URUGEREKQ RWIHARIYE RUSHINZWE KUBURANISHA IBYAHA
MPUZAMAHANGA N'IMBYABUKA IMBIBI, TRANSCRIPT OF HEARING OF 23 SEPTEMBER 2015 AT 09hr03 A.M., RP
0002/HCC1 : MP c. JEAN UWINKINDI p. 8 to 9. THE PRESIDING JUDGE PREJUDGES TH EOUTCOMEOF THE
UPCOMING DECISION IN DISREGARD OF THE RIGHTOF THE ACCUSED TO A FAIR TRIAL
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such obs truction has reached an ultimate stage (last resort), there is no turning

back. No act can provide any remedy so manifest is the bad faith of the

jud icial institutions involved in th is process.

57. The Tria l Chamber shall take note of the aforementioned additional evidence and

material contained in the tran script of 23 Sep tember 2015 concern ing the

recognition of the accused 's right to counsel of his choosing.

58. It will thereby confirm that the Accused will be de prived of a fair trial before the

High Court.

Word count in the original: 2,872

Mr Ca lera Gashabana

Lead Counsel

Isigned and stampedJ
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ANNEX I:

TRAN SCRIPT OF H EARI NG O N 23 SEPTEMBER 2015 AT 09H R03,

RP OOO2lHCCI: MP V. JEAN UWINKINDI, REPUBURIKA Y' U

Rwanda, URUKIKO RUKURU, URUGEREKO RWIHARIYE RUSHINZWE

KUBURANISHA IBYAIIA MPUZAMAIIANGA N'IMBYABUKA IMBIBI

10




