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1. Uwinkindi, in filing his Reply.! ignored the required deadline, exceeded the

maxi mu m word limit, a nd misreported the word count . He neither requested author­

ization in advance for filing his Reply out-of-time, nor for submitt ing an oversized

filing . Finally, he atte mpte d to circumvent the rules governing admission of expert

witness testimony by i ncluding, as Annex 18 of the Reply, a n expert report prepared

for a party to conteste d proceedi ngs in anothe r jurisdiction.

2. In light of Uwinkindi's failure to show good cause for the belated a nd oversized

filing, the Trial Cha mber should strike t he Reply. Should the Trial Cha mber allow

the Reply to sta nd, it should either strike Annex 18 or , in t he alternative, rem edy t he

prejudice arising from Uwinkindi's reliance on that annex by allowing the pro secution

to respond to the new evidence that expert report cons titutes.

I. ISSUES AND ARGU~IENTS

A. Failure to comply with time-limit

3. Uwinkindi's Reply is undeniably out -of-time. According to the Tria l Chamber's

Scheduling Order , the time-limit for Uwin kindi's Reply was ten days from t he filing

of the prosecut ion Response Brief.2 That Response Brief wa s filed on 4 September

2015;3the refore , t he deadline for Uwinkindi's Rep ly was 14 September 2015. Instea d,

he filed his Reply four days lat er, on 18 September 2015.

4. Uwinkindi has not attempted to show good cause for his late filing. In stead,

disregarding t he plain language of the Scheduling Order , he pre sumptuously asserts

that the deadline for h is Reply was ten days from service of the Response Brief on

Uwinkindi himself.s But the deadline he fash ions is premised on two errors .

I Repl iqu e de la defe nse a 18 repcnse du procureur, 18 September 2015 (Reply).

2 Scheduling Order, 22 May 20 15, p. 2 (Scheduling Order) .

3 Prosecution Brief Responding to Uwinkindi 's Revocat ion Requ est, 4 Sep tember 20 15 (Res ponse
Briel).

4 Rep ly, pa ra s. 3-4.
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5. First , accordi ng to the langua ge of the Schedu ling Order a nd consis tent Ap·

peal s Chamber jur ispr ude nce. deadlines run from the date of filing, not t he dat e of

service.e Parties who believe that a delay in service constitutes good ca use for exten­

sion of a time-limit should make a request for extension on that basis .e Uwinkindi

never requested exte nsion of the time-limit for reply ba sed on a ny delay in service.

His 13 September 20 15 Req ue st for Exten sion, which was denied by the Trial Cham­

ber," was not founded on a ny delay in service, but on his desire to have a Kinyar­

wanda translation of the Response Brief.e

6. Second, even if Uwinkindi had requested an extens ion ba sed on a delay in ser­

vice, the relevant dela y in service would be calculat ed not from when the accused

himself received the Response Brief, but from when Uwinkindi' s counse l received it .

Uwinkindi's counse l is his legal representative and the individua l responsible for all

aspects of his client's case before the Mechanism.v Indictments a nd ju dgeme nts are

required under the Rules to be served on a n accused.wothe r filin gs a re se rved on the

accused personall y on ly as a courtesy. While, as t he Reply's Annex 1 indicates,

s Scheduling Order, p. 2; In the Case against Florence Hartmann , case no. IT·02-54-R77.5-A, Decision
on Motion Regarding Belated Fili ng of Responden t's Brief, 17 November 2009 , fn. 27; Prosecutor v.
Ante Cotovina, loon Cermak, and Mladen Markac. case no. IT·06·90·AR65.1, Decision on Ante
Gotovina's Appeal against Denial of Provisional Release. 17 J anu ary 2008, para . 22; Ljube & skoski
and Johan Tarculoushi, case no. IT-04-82·AR65.3, Decision on Ljube Boskoski's Interl ocutory Appeal
on Second Motion for Provisional Relea se, 28 August 2006, para. 8 (Boskoski and Toreutooski Deci­
sion).

6 BoSkoski and Tarculovski Decis ion, pa ra. 8; Practi ce Direct ion on Filings Made Before the Mecha ­
nism for Intern ational Cri mina l Tribunals. MICTl7lRev. I , 16 February 2015. Article 11(3) (Practice
Direction, MICTl7lRev. 1).

1 Decision on J ea n Uwinkin di's Motion for Tran slation ofthe Prosecution's Response, 16 Se ptember
20 15, pp. 2- 3.

• Requete te nda nt aobtenir une traduction Kinyarwanda des conclusions t.ransmisea a J ean
Uwinkindi pa r I'Office du Procureur Ie 08 Septembre 20 15, 13 September 2015, pa ra. 12 (Request for
Extension).

" Directive on the Assignment of Defence Cou nsel. MICT/5, 14 November 2012, Article 16(8 ).

LO Rules of Procedure and Evidence. MICT/l , 8 June 2012, Rules 54(A), 122(D) (Rules) .
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Uwinkindi himself fir s t received the Response Brief on 8 Septem ber 2015,11his coun­

sci was notified of the filin g the day before, on 7 September 2015, when the Registry

distributed it to t he parties by emai l.w Thus, even if t he ten-day limit ran from the

date of service on counse l, Uwinkindi's Reply was still untimely .

7. Under these circumsta nces , str iking Uwinkindi's Reply Brief is a n a ppropriate

mea sure , one that is necessary to main tain respect for the Mechanism's procedural

time-limits and proper functioning.t'' Reply briefs such as Uwin kindi' s are optional

filin gs, and therefore striking them when t hey are, without ju stification, belatedly

filed does not run counter to the in terests of jus tice.w In Munyarugara ma and

Gotouina, the Appeal s Cha mber upheld stri king repl y briefs t hat were filed out-of­

rime.»

8. Indeed, the Appeal s Cha mber has held that procedural time-limits are to be

respected, as they are indis pensable to the prop er fun ctioning of the Mechanism. Vi­

ola tio ns of time-lim its , unaccompanied by a ny showing of good cause , should not be

to lerated. te

II Reply, Annex 1. Uwinkindi has. in his Request for Extension. taken inconsi stent positions on when
he received th e Response Brief. Request for Extension, paras. 1 and 9.

II Practice Direct ion, MICTI7/Rev. 1. Article 11(3).

U Phineas Munyarugaram a o. the Prosecutor. case no. MICT-12-09-AR14 . Decis ion on Appeal of th e
Referral of Pheneas Munya rugarama's Ca se to Rwanda and Prosecu t ion Mot ion to Strike. 5 October
2012, pa ra . 16 (Mu nya ruga rama Decision).

14 Munyarugarama Decis ion, para. 15.

I ~ Munyarugarama Decision, para. 15; Ootooina Decision, para . 22.

16 Munyarugarama Decision, pa ra. 16.
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B. Fa il ure to com p ly with word-limit a nd incorrect r eporting of word
cou nt

9. The word count that Uwinkindi re ports in his Reply does not match the num­

ber of words in the document . While he reports a word countof2986, t he actual figure,

as determined by a manual count , is approxima te ly 5130. 17

10. The applicable word- limit for t he Reply is 3000 words.18 Uwinkindi's Rep ly is

over that limit by more than 2000 word s. The difference between the actual and the

reported word count is so wide as to render the excuse of mere inadv ertent er ror im ­

probabl e. Thus Uwinkindi has not only dramatically exceeded the permissible word

limit , he appears to have attempted to circumvent t he word lim it by misreporting t he

word count . This mis reporting runs afoul of Uwink indi's counsel's duty of candour

towards the Mechanism.w

11. Even if the Trial Chamber were to excuse Uwinkindi's belated filing, it sho uld

nonetheless stri ke the Reply for the reason that it exceeds the permissible word-count

and orde r Uwinkindi to file a revised Reply not exceeding 3000 word s within a spec­

ified period of time. Furthermore, the Trial Cha mber should note Uwinkindi's coun­

sel's misreporting of the word -count, and take such action as it deem s appropriate to

deter simila r behaviour in t he future.t?

17 The prosecution, not ha vin g access to t he MS Word version of the Reply, could not perform a word
count by using th e electron ic "Word Count" feature of t ha t software; it therefore performed a manual
word count .

16 Practice Direct ion on Lengths of Briefs and Mot ions , ~IICTI11, 6 August 20 13, pa ra. 15 (P ra ctice
Direction, MI CT/ll).

19 Code of Profess iona l Conduct for Defence Counsel Appearing Before the Mech anism, MICT/6, 14
November 201 2. Article 23 (B)(i).

20 Callixte Nza bonimana v. the Prosecutor, case no. ICTR-98·44D.A, Decision on Calli xte Nzaboni­
mana's Motion to Amen d h is Not ice of Appeal and the Prosecut ion's Motion to Strik e Nzabonimana's
Appeal Brier, 30 August 2013, pa ras. 29-32; Prosecutor u. Pauline Nyiramasuhuko, Arsene S halom
Ntahobali, Syl ooin Nsabimana, Alphonse Nteeiryayo, Joseph Kanya bas hi. and Eli e Ndayambaje ,
case no. ICTR·98.42.A , Orde r Issu in g a Form al Warning to Counse l for Ntahobali , Kanyaba shi, and
Ndayambaje , 15 April 20 13 , p. 2.
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C. Impennissibly annexed expert witness report

12. Expert witness reports are governed by Rule 116 ,21 and the admiss ibility a nd

evaluat ion of expert witness evidence are subject to princip les set out in a consistent

line of jurisprudence.at Unless expert evidence is al ready part of t he case record , it

cannot be included in a n a nnex, since annexes are limite d to "re ferences, source ma­

terials, items from t he record, exhibits , and othe r relevant . non-argumentative mate-

rial."23

13. The Reply's Annex 18 (Expert Report) does not Qualify as a n annex under the

Pr actice Direction. It is not part of t he record of Uwinkindi's proceedings eithe r before

the ICTR, t he MICT, or t he Rwa ndan courts (indeed, it is part of the record in a sep­

arate case in another jurisdiction entirely), Nor is it primary source material in sup­

port of arguments. It is, rather, a purported eva luat ion of the fun ct ioning of Rwa nda's

judicial system and its ca pacity to ens ure fair trial rights for accused, prepared for a

party in contested litigation, submitted by Uwinkindi without any indication as to

whether it was ever credited by the court to which it was prcscntcd.w As such, it is

new evide nce, t he rel iability a nd objectivity of which is untested in Uwinkindi's case.

Therefore the prosecu t ion would be prejudiced by its introduction at this la t e stage of

the revocation proceedings.

14. The Expert Report, whi ch is dated 3 June 2015, was availab le to Uwinkindi

well before t he 5 Augu st 2015 deadline for filing his Brief.ae Had he submitted it as

21 Rule 116.

22 See, e.g., Tharcisse Reneahc /J. the Prosecutor. case no. ICTR.97·31.A. Judgement , 1 April 201 1. pa ­
ras . 288--289; Ferdinand Nahimana. dean-Bosco Barayagusiza, and Hassan Ngeze I). the Prosecutor,
case no. ICTR.99.52.A, Jud gement , para s. 198--199; Prosecutor u, Vujad in Popovic. LjubiSa Beata,
Drago Nikolic. Ljubomir BoTO ueanin. Radiuoje Miletif. Milan GueTO. and Vinko Pandurevic. case no.
IT.05.88·AR73.2, Decis ion on J oin t Defence In terlocutory Appeal concerning the Status of Richard
Butler as an Expert Wit ness, 30 J anu ary 2008. paras. 21-23.

23 Practice Direction . MICTI11. para . 16.

24 Reply, Annex 18, Registry pagination 1640.

U Memc ire a I'appui de la req uete d'Uwinkindi J ean en annula tion de I'ordonnance de renvoi, 5 Au­
gus t 2015 (Br ief).
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part of his Bri ef, the prosecution would have been able to addres s those aspec ts of the

Expert Report on which Uwinkindi relies . Instead , by including it in his Reply, he

has deprived t he prosecution of a cri tical opportu nity to respond.

15. Thus, if the Trial Chamber a llows the Repl y to sta nd, it shou ld nevertheless

stri ke the Exp ert Report , and t he paragraphs of the Reply qu oting a nd citing it , for

the rea son that it is new evidence outside the record of the Uwinkindi proceedings ,

and thus not permissible as an annex . Should the Trial Chamber a llow the Reply and

all its annexes to sta nd. it should remedy the prejudice ca use d by Uwin kin di's 11th

hour inclusion of t he Expert Report by allowing the prosecution to su bmit a response

limited to addressing issues raised in that new evidence.

II. CONCLUSION

16. The Trial Chamber should strike Uwinkindi's Reply because (1) it was filed

outside the prescribed time-limit with no good ca use being shown for the belated fil­

ing; and (2) it exceeds the prescri bed word lim it without sho wing good ca use, and

Uwi nkindi's counsel ha s fal sely reported the Repl y's word count in an at tempt to cir ­

cu mvent the word limit . Furthermore, ifthe Trial Chamber allows the Reply to st a nd,

or should it a llow Uwinkindi to re -file t he Repl y by revi sing it to bring it within t he

applicable word limit , it shou ld strike the Expert Report cont ained in Annex 18, or,

in t he alternative, a llow the prosecution to file a response limited to t he issues rai sed

in t he Expert Report .

Word Count: 1877

Dated and signed t his 25t h day of September 20 15 at Arusha, Tanzania .

~6Y
J a mes J . Arguin
Chief, Appeal s a nd Legal Advi sory Division
(Pursuant to the MICT Prosecu tor's 26 J ul y
20 12 Interim Designation)
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