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L INTRODUCTION
1. Uwinkindi’s ongoing trial proceedings in Rwanda are being conducted fairly
and in full compliance with all international fair trial standards and conditions for
referral. Rwanda has respected Uwinkindi’s right to free legal representation by
ensuring that he is assigned counsel at all times. Uwinkindi’s refusal to accept the
services of assigned counsel, despite the reasoned decisions of Rwanda’s High Court
and Supreme Court explaining that he had no right to select his own assigned coun-
sel, establishes no violation of fair trial standards or the conditions for referral.
Rwanda also has made available adequate funds for defence investigations—beyond
those already conducted by the judicial police—and adopted a new practice direction
governing how applications for additional funding may be obtained. Uwinkindi’s
remaining challenges to his lawful arrest upon transfer to Rwanda, his pretrial de-
tention within Rwanda, the impartiality of Rwandan trial judges, and the adaption
of his indictment to comply with Rwandan law are all unsubstantiated and demon-
strate no fundamental violation of his fair trial rights. The Trial Chamber should

accordingly reject his request for revocation.

IT. FACTUAL BACKGROUND
2. When Uwinkindi was arrested in Rwanda on 19 April 2012, the police imme-
diately informed him of his right to counsel; that notification was recorded in an
arrest report signed by the police and by Uwinkindi himself.! Four days later, on 23
April 2012, Uwinkindi appeared before the prosecutor of the Intermediate Court of
Nyarugenge, who, at Uwinkindi’s request, postponed any interrogation until such
time as an attorney was appointed to represent him.2 The Bar Association assigned
Gatera Gashabana as Uwinkindi’s counsel on 26 April 2012.3 With the assistance

of counsel, Uwinkindi elected not to give a statement to the prosecutor.4

1 Annex 3, Police Arrest Report.

2 Annex 4, 23 April 2012 Pro-Justitia.
3 April 2012 MR, para. 3.

4 June 2012 MR, para. 17.
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3.  On 27 April 2012, at Uwinkindi’s initial appearance, his attorney requested
and obtained a four-month continuance to prepare for the bail hearing, and “a
longer period” to prepare for trial.5 In August that same year, the Intermediate
Court denied Uwinkindi’s request for bail and dismissal of the case, and in Septem-
ber this ruling was confirmed on appeal.6 The formal investigation phase of the case
concluded on 28 September 2012 when the prosecution forwarded its case file to the

High Court; Uwinkindi had been in pretrial detention for five months.?

4.  Once the proceedings reached the High Court, further delays occurred because
Uwinkindi failed to present a timely and sufficiently detailed budget for the inves-
tigation of defence witnesses living abroad. In March 2013—eleven months after his
attorney was appointed, and only after having been prompted by the High Court—
the defence finally presented a budget for investigation of witnesses abroad.® And
in August 2013—another two months after the court had directed the defence to do
so%—a budget was finally provided to the Ministry of Justice.l0 In that budget,
Uwinkindi’s defence proposed that they receive approximately100 million RWF, or
140,000 USD, for investigating witnesses abroad. This proposed investigation
budget was bereft of details: each line item included only the name of a foreign city,
the number of witnesses to be contacted in that city, and the number of days the
defence wanted to spend there.!! On its face, the budget was unreasonable: for ex-
ample, Uwinkindi proposed that both his attorneys spend seven days in New York,

at a cost of 10,000 USD, to contact a single witness. Although Uwinkindi’s defence

5 April 2012 MR, para. 4.

6 August 2012 MR, paras. 3, 11; September 2012 MR, para. 10.
7 October-November 2012 MR, para. 3.

8 March 2013 MR, para. 26.

9 Annex 5, 16 May 2013 High Court Decision, para. 24.

10 Annex 6, 5 August 2013 Letter, p. 25.

11 Annex 6, 5 August 2013 Letter, p. 25.
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attorneys knew that the Rwandan authorities considered this budget unaccepta-

ble,12 they never attempted to revise and re-submit it.

5.  Uwinkindi’s trial itself began on 14 May 2014, and in the following months the
parties presented written and oral submissions on the case.l3 In December 2014,
Rwanda adopted a new flat-fee structure for its legal aid program, which was aimed
at harmonizing the fees paid to assigned defence counsel in all referred or extradited
cases subject to the Transfer Law.14 The Ministry of Justice offered a new legal aid
contract to Uwinkindi’s attorneys, but they rejected it on 8 December 2014.15 As a
consequence, Rwandan authorities exercised their right under defence counsel’s ex-
isting legal aid contract!¢ to terminate the agreement by providing three months’

advance notice.l7

6. Uwinkindi’s attorneys could have represented Uwinkindi during the three re-
maining months of the existing contract, and used that time to continue negotia-
tions on the contract terms—negotiations to which Rwanda was open on all terms
apart from the flat flee itself.18 Instead, Uwinkindi’s attorneys told the High Court,
on 31 December 2014, that they could not continue to represent their client, either

because they would be using the three months to hand over the file to successor

12 January-February 2014 MR, para. 34; Annex 7, Contrat d’Assistance et de Représentation en Jus-
tice between the Rwanda Bar Association and Defence Counsel for Uwinkindi, Maitre Gatera Gasha-
bana and Maitre Jean Baptiste Niyibizi, valid as of 1 November 2013 (specifically requiring case-by-
case evaluation of funds necessary to conduct investigations); May 2014 MR, para. 66; September
2013 MR, para. 19; December 2014 Second MR, para. 36.

13 May 2014 MR, para. 4.
14 January 2015 MR, para. 33.
15 Annex 8, 8 December 2014 Letter.

16 Annex 7, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and Defence Counsel for Uwinkindi, Maitre Gatera Gashabana and Maitre Jean Baptiste
Niyibizi, Article 7: “Pour des motifs légitimes et surtout compte tenu de la complexité du litige
chaque partie se réserve le droit de procéder a sa résiliation, moyennant un préavis de trois mois.
Lorsque le contrat est résilié, les Conseils sont tenus de remettre toutes les piéces du dossier aux
confreres qui leur succedent dans la méme affaire.”

17 Annex 9, 6 January 2015 Minutes.
18 Annex 9, 6 January 2015 Minutes; January 2015 MR, para. 37.
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counsel,19 or because their representation during that time would not be helpful to
him.20 The High Court requested the defence attorneys to continue negotiations
with the Ministry of Justice in order to resolve the impasse about fees, and further
requested that they inform the Court at the next hearing, on 8 January 2015,

whether they would agree to continue representing Uwinkindi.2!

7. At court hearings held on 8 and 15 January 2015, Uwinkindi’s attorneys did
not respond to the High Court’s repeated requests for clarification as to whether
they would continue to represent Uwinkindi.22 They asked instead that the Court
grant Uwinkindi’s motion for a stay of proceedings?3 to allow time for counsel’s sta-

tus to be resolved, but provided no indication as to how this could be achieved.24

8. When the High Court rejected the request for stay on 15 January 2015,
Uwinkindi’s attorneys requested that the proceedings be suspended pending their
appeal of the adverse decision on the stay. When the defence request for suspension
pending interlocutory appeal was denied, Uwinkindi’s attorneys abandoned the
hearing in an attempt to unilaterally effect a de facto stay of proceedings.?5
Uwinkindi was left in the courtroom, unrepresented.26 Confronted with counsel’s
abandonment of their client, the High Court fined defence counsel for intentionally
delaying the proceedings and then, finding that the hearing could not continue

while Uwinkindi lacked legal assistance, adjourned until 21 January 2015.27

19 December 2014 Second MR, paras. 50, 54.
20 December 2014 Second MR, para. 53.

21 December 2014 Second MR, para. 56.

22 January 2015 MR, para. 8.

23 January 2015 MR, para. 6.

24 January 2015 MR, paras. 9 et seq.

25 January 2015 MR, para. 56 (Gashabana admitted counsel left the hearing in order “not to proceed
with the trial”).

26 January 2015 MR, paras. 8-28.
27 January 2015 MR, paras. 8-28.
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9. The defence attorneys boycotted the 21 January hearing and, once again,
Uwinkindi was left to appear in court alone.28 The High Court, faced with
Uwinkindi’s assertion that he did not want to proceed without legal assistance and
with the defence attorneys’ failure to appear, acted immediately to ensure
Uwinkindi’s continued legal representation by directing the Bar Association to as-
sign replacement counsel.2? The Bar Association assigned two experienced attor-

neys, Hishamunda and Ngabonziza,3° to represent Uwinkindi.3!

10. Uwinkindi, however, refused to meet with or talk to his newly assigned coun-
sel.32 Although the new counsel were always available to him, Uwinkindi would not
take advantage of the services they offered. Counsel, on their part, declared that
they would represent Uwinkindi professionally33 and asked that he understand
their obligations and meet with them to prepare the case.3¢ As early as 3 March
2015, Uwinkindi’s new defence counsel planned to ask the High Court for additional
time to prepare and for a trial de novo,3> but Uwinkindi refused to recognize the

validity of their assignment as his counsel.

11. The Supreme Court confirmed Hishamunda’s and Ngaboniziza’s appointment
as Uwinkindi’s assigned counsel in its 24 April 2015 decision on Uwinkindi’s ap-
peal.3¢ Shortly thereafter, new counsel requested more time to prepare for trial and
for a trial de novo. 37 The High Court granted both motions, ordering that the de-

fence would have three additional months to prepare the case, that witnesses from

28 January 2015 MR, paras. 44—45.
29 January 2015 MR, paras. 44—45.

30 Annex 10, 6 February 2015 High Court Decision, upheld by 24 April 2015 Supreme Court Decision
(Annex 11).

31 Annex 12, 29 January 2015 Letter; Annex 13, New Counsels’ CVs; February 2015 MR, see, e.g.,
para. 14.

32 See, e.g., February 2015 MR, para. 8; March 2015 MR, paras. 8, 16; May-June 2015 MR, para. 30.
33 February 2015 MR, para. 14.

34 May-June 2015 MR, para. 39.

35 March 2015 MR, para. 35.

36 Annex 11, 24 April 2015 Supreme Court Decision, para. 67.

37 May-June 2015 MR, paras. 36, 38.
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both sides would be heard again, and that the trial would resume on 10 September

2015.38

III. STANDARD OF REVIEW
12. As the party seeking revocation, Uwinkindi bears the burden of showing that
“it 1s clear that the conditions for referral of the case are no longer met,” and that

revocation is necessary to further “interests of justice.”39

13. Revocation of a referral order is a “remedy of last resort.”40 “Thus, while [rev-
ocation] does constitute a safeguard, it is not a panacea” intended to be invoked for
any perceived violation of rights in the referral state.4! Consideration must neces-
sarily be given to the nature and degree of the alleged violation and whether it
amounts to a fundamental deprivation of fair trial rights secured by international

law.42

14. If a fundamental violation can be established, the Chamber should consider
whether the situation is capable of being remedied by means short of revocation,
including, for instance, enhanced monitoring efforts or resort to remedies available
in the referral state. Before any order of revocation is entered, the Chamber also
must provide the referral state with an opportunity to be heard on whether a viola-

tion has been established and, if so, how it plans to remedy the violation.43

15. Only when the violation of fair trial rights is fundamental and incapable of

being adequately remedied by other means should the Chamber take the drastic

38 Annex 14, 9 June 2015 High Court Decision, paras. 15, 21-22.

39 MICT Statute, Article 6(6).

40 Uwinkindi Decision, para. 217, affirmed by Uwinkindi Appeal Decision, para. 79.
41 Uwinkindi Decision, para. 217.

42 Munyagishari 3 May 2013 Appeal Decision, paras. 106-107 (noting that conditions imposed on re-
ferral must be reasonably related to the objective of securing a fair trial consistent with standards
recognized under international law).

43 ICTR Rules, Rule 11bis (F); MICT Rules, Rule 14. While Rule 14 is silent, the Appeals Chamber

has recognized that the MICT Rules should be interpreted in a manner consistent with the ICTR
Rules; Munyagishart 25 February 2013 Appeal Decision, paras. 5—6.
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step of revoking the referral of a case from a national jurisdiction.44 Anything less
would render the referral process grossly inefficient and ineffective, as every per-
ceived violation of rights—no matter how insubstantial or ephemeral—could be
used to trigger revocation and, thus, unravel the often lengthy proceedings leading

to the referral order and derail proceedings in the referral state.

IV. ANALYSIS
A. Right to counsel respected

16. Rwanda has respected Uwinkindi’s right to be assigned counsel at no cost, and
at all times during the proceedings assigned counsel were available to assist him.
Uwinkindi has no right to personally select any specific assigned counsel. Moreover,
by refusing to accept assigned counsel who were available to represent him at the
hearings in March 2015, Uwinkindi effectively waived his right to representation
by counsel at those proceedings. Lastly, Uwinkindi’s right to effective representa-
tion was ensured because the new counsel assigned to him were duly admitted

members of the bar, with ample experience to represent him.

1. No right to select specific assigned counsel

17. In January 2015, after Gatera Gashabana and Jean Baptiste Niyibizi,
Uwinkindi’s then-assigned counsel, walked out of one on-going court hearing and
refused to appear for the next, the High Court reasonably found that they had
ceased to represent Uwinkindi.4> With Uwinkindi standing alone in the courtroom,
unrepresented, the High Court took quick and appropriate action by directing the
Bar Association to assign two new, experienced counsel, Hishamunda and Nga-
bonziza, to take over his representation. By that action, the High Court ensured
that assigned counsel were always available to Uwinkindi as the trial proceedings

continued.

44 See Uwinkindi Decision, para. 217.
45 January 2015 MR, para. 50; Annex 15, 21 January 2015 High Court Decision.



18. Article 14 of the ICCPR, which is incorporated into Article 20 of the ICTR Stat-
ute, sets the standards for international fair trial rights.46 These fair trial rights do
not give an indigent accused the right to have specific counsel assigned to represent
him; nor do they require that indigent accused be allowed to select from a list of

several counsel.

19. Under Article 14(3)(d) of the ICCPR,47 indigent accused have the right to “have
legal assistance assigned ... without payment.” The Human Rights Committee,
which adjudicates complaints brought under the ICCPR,48 has consistently held
that the right to free counsel does not include the right to choose which counsel is
assigned. In Berry v. Jamaica, the Human Rights Committee rejected a complaint
that a counsel had been assigned without the consent of the indigent accused, hold-
ing that “article 14, paragraph 3(d), does not entitle an accused to choose counsel
provided to him free of charge.”49 This principle has been reiterated in a consistent

line of Human Rights Committee jurisprudence.?°

20. Similarly, the right to assigned counsel under ICCPR Article 14(3)(d) does not
give an indigent accused the right to select assigned counsel from a list. In Berry v.
Jamaica, the complainant was not offered a list of counsel to choose from; rather,

counsel was assigned to him without his consent and on very short notice.5!

21. Relying on this established jurisprudence, the Rwandan Supreme Court cor-
rectly found that Uwinkindi had no right to pick from a list the counsel assigned to

represent him free of charge.52 Merely that Rwanda had previously provided

46 See Uwinkindi Decision, paras. 22, 24. Paragraph 22 of the Uwinkindi Appeal Decision finds that
an accused 1n a referred case must be “accorded the rights set out in Article 20 of the [ICTR Stat-
ute]”. The rights under Article 20 of the ICTR Statute, however, simply incorporate the binding
treaty provisions of Article 14 of the ICCPR (Rwanda acceded to the ICCPR on 16 April 1975).

47 Identical to ICTR Statute Article 20(4)(d).

48 JCCPR, Article 28.

49 Berry v. Jamaica, para. 11.6.

50 See, e.g., Chaplin v. Jamaica, para. 8.3; Bennett v. Jamaica, para. 6.6.
51 Berry v. Jamaica, paras. 3.7, 11.6.

52 Annex 11, 24 April 2015 Supreme Court Decision, para. 52.
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Uwinkindi and other indigent accused in transfer cases with an opportunity to se-
lect counsel from a list did not oblige Rwanda to provide a list every time a change
in counsel occurred, without regard to the interests of sound judicial administration

and efficiency.

22. The circumstances confronting the High Court at Uwinkindi’s 21 January 2015
hearing demonstrate this point. After several months of trial preliminaries, witness
testimony was ready to be presented. In the midst of trial, defence counsel boycotted
the proceedings. To ensure that the case proceeded without further disruption, the
High Court acted expeditiously by directing the Bar Association to assign
Uwinkindi replacement counsel and, thereby, ensure that there was no gap in his

legal representation.

23. Admittedly, the practice at the Tribunals has been to allow the accused to ex-
press a preference for assignment from a list of counsel.53 This practice, however, is
not mandated under international fair trial standards, as the consistent jurispru-
dence of the Human Rights Committee establishes. In following this practice the
Tribunals simply elected to go beyond the ICCPR’s requirements. And even under
the Tribunals’ practice, the Registrar is not necessarily bound to accept the ac-
cused’s choice of counsel from a list, particularly where the interests of justice could

be impacted by the choice.5*

2. Uwinkindi waived his right to representation by refusing to accept availa-
ble assigned counsel

24. At the hearings held on 3-5 and 10-12 March 2015, the High Court described
Uwinkindi as not having legal assistance because, although his new assigned coun-
sel were present and available, he refused to accept their services.’> Uwinkindi’s

position at these hearings was that he was entitled to decide which counsel would

53 Blagojevié¢ and Jokié Appeal Judgement, para. 17.
54 Akayesu Appeal Judgement, para. 62.
5 March 2015 MR, paras. 16-17, 38-39, 66—67, 100-101, 139-140.



represent him. He did so even after the High Court5¢ (and later the Supreme
Court)>7 issued well-reasoned decisions finding that Uwinkindi had no such right.
Thus, Uwinkindi’s insistence that he wanted assigned counsel—but refused to ac-
cept the counsel assigned to him—was simply an attempt to disrupt the trial’s or-
derly progress. The High Court correctly found that by refusing to cooperate with
duly assigned counsel Uwinkindi effectively waived his right to representation at

the March hearings.58

25. Contrary to Uwinkindi’s assertion,?® the MICT President never found that
Uwinkindi was without assigned counsel.60 As discussed above, to the extent that
Uwinkindi refused to be represented during the March 2015 hearings, despite the
availability and presence of assigned counsel in the courtroom, any lack of repre-
sentation was a direct result of his own conduct. This constitutes a waiver on his

part of the right to representation and establishes no fair trial violation.

26. The record demonstrates that, at all times, assigned counsel was available to
represent Uwinkindi, except for the 21 January hearing when predecessor counsel
abandoned him by leaving the courtroom. As already shown, predecessor counsel’s

actions triggered the immediate assignment of replacement counsel.6!

3. Newly assigned counsel are experienced and can represent Uwinkindi com-
petently
27. Uwinkindi’s view that no counsel, apart from Gashabana and Niyibizi, can rep-
resent him competently, is baseless. His sole complaint against the competence of
his newly assigned attorneys is grounded on a faulty premise: while he asserts that

the new counsel, Hishamunda and Ngabonziza, only have five years of experience, 62

56 Annex 10, 6 February 2015 High Court Decision.
57 Annex 11, 24 April 2015 Supreme Court Decision.
58 March 2015 MR, para. 28.

59 Brief, para. 7.

60 Uwinkindi 13 May 2015 Decision.

61 Brief, paras. 73, 115.

62 See Brief, para. 161.

10
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in fact their curricula vitae establish that they have 13 and 14 years, respectively,
of professional legal experience.63 Hishamunda is a former prosecutor; Ngabonziza

1s a former judge.54

28. Moreover, as members of the Rwandan Bar Association, the replacement coun-
sel are entitled to a presumption of competence.®> To overcome that presumption,
Uwinkindi must demonstrate specific instances of “gross professional misconduct”

or “negligence” on the part of the new counsel,®® which he fails to do.

29. Furthermore, by prevailing before the High Court in their motion for a trial de
novo and for additional time to prepare, new counsel have already demonstrated
that they can and will effectively advocate for Uwinkindi.67 Even though Uwinkindi
refused to acknowledge or cooperate with them, new counsel were able to secure for
Uwinkindi additional time to prepare for trial and an order that all witnesses will
be re-heard when the trial resumes in September 2015.68 As a result, any prejudice
resulting from Uwinkindi’s refusal to cooperate during the March 2015 hearings
will be remedied when the trial resumes in September and the witnesses are re-
called for questioning. If, however, Uwinkindi chooses to continue refusing to coop-
erate with counsel, any resulting prejudice will be a consequence of his own decision

and cannot be attributed to a failure of the Rwandan justice system.

63 Annex 12, 29 January 2015 Letter; Annex 13, New Counsels’ CVs; February MR 2015, see, e.g.,
para. 14.

64 Annex 13, New Counsels’ CVs.

65 Bikindi Appeal Judgement, para. 21; Nahimana et al. Appeal Judgement, para. 130; Akayesu Ap-
peal Judgement, para. 78; Krajisnik Appeal Judgement, para. 42; Blagojevi¢ and Jokié Appeal
Judgement, para. 23.

66 Bikindi Appeal Judgement, para. 21; Nahimana et al. Appeal Judgement, para. 130; Akayesu Ap-
peal Judgement, paras. 77-78; Krajisnik Appeal Judgement, paras. 41-42; Blagojevi¢ and Jokié Ap-
peal Judgement, para. 23.

67 See above, paras. 10, 29.
68 Annex 14, 9 June 2015 High Court Decision, paras. 15, 21, 22.

11
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B. Assigned counsel’s remuneration and contract

30. Rwanda was justified in requiring Uwinkindi’s counsel to accept the flat-fee
structure under the new legal aid system. This flat-fee structure was devised to
maximize economy and minimize potential overspending in the disbursement of
public funds, which is an obligation for all organizations or entities responsible for
administering limited public funds. The ad hoc tribunals, for example, are keenly
aware of their need to manage scarce financial resources wisely: that was one of the
reasons they also have adopted a flat-fee structure for remunerating defence coun-
sel.69 Ensuring that Uwinkindi’s right to counsel was protected did not require
Rwanda to forgo principles of prudent financial management and to effectively write

defence counsel a blank check for any amount they demanded.

31. Thisis particularly true because, as of November 2014, when the trial was still
far from completion, Uwinkindi’s defence team had already received almost 83 mil-
Lion RWF (approximately 110,000 USD) in fees. In Uwinkindi’s referral decision,
the referral chamber acknowledged and accepted the sufficiency of Rwanda’s “budg-
etary provision of 100 million Rwandan Francs to fund legal aid for transferred
cases.”’0 The almost 83 million RWF that Rwanda paid to date for Uwinkindi’s un-
finished trial, therefore, represented almost 83 percent of the entire budget availa-
ble for all referred cases.” Rwanda could not sustain the former fee structure with-
out either crippling Rwanda’s legal aid system or tolerating a disproportionate ex-

penditure of limited public resources for a single case.

32. Moreover, while former defence counsel were being paid one million RWF every
month that passed, their preparations for trial did not proceed expeditiously.” One

example of this inefficiency was their investigation of witnesses within Rwanda. On

69 ICTR Report, para. 66; see also MICT Remuneration Policy.
70 Uwinkindi Decision, para. 141.
71 January 2015 MR, para. 39.

72 Annex 7, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and Defence Counsel for Uwinkindi, Maitre Gatera Gashabana and Maitre Jean Baptiste
Niyibizi, valid as of 1 November 2013, Article 4.

12



8 October 2013, the defence received funds to investigate witnesses residing in
Rwanda.”™ According to the budget they submitted, that investigation would take
26 days total.7* Six months later, in May 2014, the defence team had only just

started to investigate the witnesses who lived in Rwanda.

33. This illustrates why it was reasonable for Rwanda, in January 2015, to reform
its legal aid system for the transfer cases. Under the new system, assigned counsel
will receive a tax exempt’ flat fee of 15 million RWF for the whole case, from initial
appearance, through trial, and until the completion of appeals.”” The flat fee does
not include expenses for defence investigations; 78 those expenses will be paid sepa-
rately, as set out in a practice direction.” Also, defence counsel do not need to pay
for services such as photocopying and telephone calls out of the flat rate, since those

services are available to them for free at the Bar Association offices.80

34. The new flat fee structure is economically attractive to members of the Rwan-
dan Bar, as demonstrated by the number of practitioners who have subscribed to it:
to date, over 60 Rwandan counsel with more than 10 years of experience have indi-
cated their willingness to defend genocide cases under the new legal aid policy.8!
The Bar Association itself, which is mandated to determine lawyers’ fees, agreed

that the new flat fee was sufficient to handle a transferred case.82

73 Annex 16, 11 October 2013 High Court Decision, para. 11.
74 Annex 6, 5 August 2013 Letter, p. 25.
75 May 2014 MR, para. 73.

76 Annex 17, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and the Defence Counsel for Uwinkindi, Maitre Joseph Ngabonziza and Maitre Issacar
Hishamunda, dated 1 May 2015, Article 4 (1°).

77 January 2015 MR, para. 33.

78 January 2015 MR, paras. 44—45.

7 Annex 18, Rwandan Practice Direction on Defence Investigations.
80 October-November 2012 MR, para. 22.

81 Annex 19, Letter and Roster of Lawyers.

82 January 2015 MR, para. 33.

13

1307



35. The rate adopted also compares favorably with the salaries of Rwandan na-
tional prosecutors.83 The 15 million RWF flat fee received by defence counsel in
transferred cases is equivalent to the salary that a Rwandan national prosecutor,
who is paid roughly 700,000 RWF after taxes, would earn over a period of 21
months.84 Moreover, national prosecutors have only one source of income—their sal-
aries. By contrast, the flat fee earned from assignment to a genocide case is not the
only source of revenue for defence counsel, as they routinely handle several cases at
the same time for which they will receive fees that contribute to their overall in-

come. In fact, Gashabana himself has clients other than Uwinkindi.85

36. Rwanda was therefore reasonable and justified in asking counsel Gashabana
and Niyibizi to accept, for the rest of the Uwinkindi litigation, the flat fee of 15
million RWF. Since at the time they were offered the flat fee they had already re-
ceived 82.6 million RWF for the case, their total fees from representing Uwinkindi
would have amounted to 97.6 million RWF, or approximately 134,000 USD. In light
of this, Uwinkindi’s claim that the remuneration offered to his counsel was insuffi-

cient is baseless.86

37. While Uwinkindi also complains of a provision in the proposed December 2014
contract that would have prevented his counsel from criticizing the Rwandan gov-
ernment,8” that provision, like all the contract terms except those governing the

new fee structure, was always negotiable.®® Indeed, following objections from the

83 International Criminal Procedure, p. 1245.

84 Annex 20, 2015 National Public Prosecution Pay Slips.
85 May-June MR 2015, para. 24.

86 Brief, paras. 122—137.

87 Brief, para. 132; December 2014 Second MR, para. 44.
88 January 2015 MR, paras. 33, 37.

14
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Bar Association, the clause he takes issue with was removed from the contract

signed by his new counsel.8?

C. Ability and resources to conduct defence investigations

38. Uwinkindi faced no legal obstacles in carrying out defence investigations, and
he had at his disposal two alternatives for collecting exculpatory evidence to use in
his case: the Rwandan judicial police and the services of his own two defence coun-
sel. He chose not to ask the judicial police to obtain evidence in his favor, and, as to
investigations of witnesses living abroad, he failed to act diligently and reasonably
in seeking the necessary funds to enable his counsel to carry out that work them-

selves.

39. The principle of equality of arms, on which Uwinkindi attempts to rely,% does
not entitle an accused to the same resources as the prosecution,®! but rather to equal
procedural rights.92 Thus the Rwandan authorities violated none of his fundamen-
tal rights by refusing to assign investigators and support staff (“personnel d’appui”)
to his team,93 as neither the Transfer Law nor international fair trial standards
required them to do so. Uwinkindi’s contrary claim is not referenced or developed.®4
Nor does Uwinkindi explain how a lack of state-funded investigators or support

personnel prejudiced him or hindered the preparation of his defence.

40. Uwinkindi’s principal complaint concerning defence investigations—that he
could not locate and investigate witnesses abroad because he was not provided with

the financial resources to do so—is baseless.% First, as noted above, under Rwandan

89 Annex 21, Affidavit of Athanase Rutabingwa; see also, Annex 17, Contrat d’Assistance et de
Représentation en Justice between the Rwanda Bar Association and the Defence Counsel for
Uwinkindi, Maitre Joseph Ngabonziza and Maitre Issacar Hishamunda, dated 1 May 2015.

9 Brief, paras. 80—86.

91 Kayishema and Ruzindana Appeal Judgement, para. 69; Stakié¢ Appeal Judgement, para. 149.
92 General Comment, para. 13.

93 Brief, paras. 27, 40—41.

94 Brief, para. 27.

95 Brief, paras. 93—-116.
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law, specifically Article 20 of the Rwandan Code of Criminal Procedure, investiga-
tions for the defence are carried out by the judicial police.% The judicial police are
available to carry out any investigations that Uwinkindi might request, including

investigations abroad®—but he has not requested them to do so.

41. Second, the High Court found that Uwinkindi and his counsel were free to con-
duct their own investigations, and that they should address their requests for fund-
ing investigations to the Ministry of Justice and the Bar Association.?8 But the only
budget that Uwinkindi ever submitted to the Ministry for investigations abroad was
belated and lacked appropriate detail. That budget, which Uwinkindi sent to the
Ministry of Justice three months after he had been directed to do so by the High
Court, requested over 100 million RWF (140,000 USD). It included line items for
visiting various cities in Africa, Europe, and America, together with the number of
witnesses counsel hoped to contact in each city and the number of days they in-
tended to stay there.% For example, the budget proposed spending 10,000 USD so
that both defence counsel could travel to New York and stay there for seven days to
meet with a single witness. No other information or justification for these extraor-
dinary expenditures was given, and the proposal as a whole was prima facie unrea-

sonable.100

42. Rwandan authorities noted repeatedly that the budget Uwinkindi proposed for
international investigations was insufficiently supported.l9! In addition, the con-
tract signed by defence counsel in early 2014 specifically required a case-by-case

evaluation of funds necessary to conduct investigations.192 Thus Uwinkindi and his

96 Annex 22, Rwandan 2013 Criminal Procedure Code, Article 20; Rwandan 2004 Criminal Procedure
Code, Articles 18-19.

97 September 2012 MR, para. 13; March 2013 MR, para. 20.

98 Annex 5, 16 May 2013 High Court Decision, paras. 24, 39.

99 Annex 6, 5 August 2013 Letter, p. 25.

100 See above, para. 4.

101 December 2014 Second MR, para. 36; September 2013 MR, para. 19.
102 January-February 2014 MR, para. 34.
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counsel were aware that the vague budget they had submitted in August 2013,
which on its face appeared inflated, could not be approved without further amend-
ments or justifications. 103 Yet they never took any steps to address the authorities’

concerns by re-submitting or attempting to negotiate a different proposal.

43. To clarify the procedure and requirements for the submission of proposed de-
fence investigation budgets, the Supreme Court issued, on 6 August 2015, a new
practice direction. The practice direction provides further guidance on what should
be included in support of future requests for defence investigations and clarifies the
types of funding that are available to defence teams.!%¢ Uwinkindi’s new counsel
will be able to rely on this practice direction and the procedures it sets out to obtain
appropriate and reasonable funding for any further defence investigations they may

seek.

D. Arrest and pretrial issues
1. Arrest and right to counsel during questioning

44. Rwanda observed all international fair trial rights and requirements of domes-
tic law in relation to Uwinkindi’s arrest on 19 April 2012. The arrest report of 19
April 2012, which Uwinkindi signed, states that the applicable Rwandan law re-
garding arrests was observed.10 The 2004 Rwandan Code of Criminal Procedure
specifically authorized the arrest and detention of persons accused of a felony.106
Article 9(1) of the ICCPR requires that the detention of persons follow procedures
established by law—which, in Uwinkindi’s case, was done. While Uwinkindi

vaguely claims that “the laws in force” were violated in the course of his arrest and

103 January-February 2014 MR, para. 34; Annex 7, Contrat d’Assistance et de Représentation en Jus-
tice between the Rwanda Bar Association and Defence Counsel for Uwinkindi, Maitre Gatera
Gashabana and Maitre Jean Baptiste Niyibizi, valid as of 1 November 2013 (specifically requiring
case-by-case evaluation of funds necessary to conduct investigations); May 2014 MR, para. 66; Sep-
tember 2013 MR, paras. 18-19; December 2014 Second MR, paras. 35—-37.

104 Annex 18, Rwandan Practice Direction on Defence Investigations.

105 Annex 3, Police Arrest Report.

106 Annex 23, Rwandan 2004 Criminal Procedure Code, Article 37.
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detention,197 he does not identify either the specific law in question or the substance

of the alleged violation.

45. Uwinkindi’s claims that he was interrogated on 21 and 23 April without coun-
sel being present1%® are similarly without merit. While he references court minutes
(proceés verbal d’audition) for 21 and 23 April 2012 in support of his allegation,9 no
court minutes exist for 21 April 2012, and according to the minutes for 23 April
2012, Uwinkindi was not interviewed that day because he did not want to give a
statement until he had met with his counsel. Honoring this request, the prosecutor
postponed any interrogation until counsel could be assigned,!9 and no matters re-
lating to Uwinkindi’s guilt or innocence were discussed.!ll Although Gashabana
was assigned as Uwinkindi’'s counsel on 26 April,}’2 the record shows that
Uwinkindi never agreed to give a statement to prosecutors.!!3 The dossier of his
case, therefore, does not contain any exculpatory statement provided by Uwinkindi

in his own defence. Rwanda respected his right to not provide such a statement.

2. Length of pretrial detention

46. Uwinkindi’s pretrial detention in Rwanda, the period between his arrival on
19 April 2012 and the transmission of his case file to the High Court on 28 Septem-
ber 2012, lasted for little more than five months.!4 Most of the length of this pretrial
detention is attributable to Uwinkindi himself, as his counsel Gashabana requested

four months to prepare for the bail hearing and “a longer period” to prepare for

107 Brief, para. 28.

108 Brief, para. 29.

109 Brief, fn. 22.

110 Annex 4, 23 April 2012 Pro-Justitia.

111 Annex 4, 23 April 2012 Pro-Justitia.

112 April 2012 MR, para. 3.

113 June 2012 MR, para. 17.

114 Annex 3, Police Arrest Report; October-November 2012 MR, para. 3.
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trial.11® Pretrial detention of up to one year was permissible under the 2004 Rwan-
dan Code of Criminal Procedure, and Uwinkindi’s five months of detention was well

under that limit.116

47. Uwinkindi appears to argue, without providing support, that the Rwandan au-
thorities should have included the time that Uwinkindi spent in custody at the
ICTR in determining the length of his pretrial detention for purposes of calculating
the one year time limit prescribed by Article 100 of the 2004 Rwandan Criminal
Procedure Code.l17 But any detention at the ICTR was solely under the control of

the Tribunal, and cannot be attributed to Rwanda.

48. Furthermore, whether the length of his detention at the ICTR, which lasted
approximately 22 months, was undue must be assessed under ICTR law, not Rwan-
dan law. ICTR jurisprudence holds that whether the length of detention is undue
depends on a variety of factors, such as the complexity of the case.118 In Renzaho,
the ICTR Appeals Chamber found that an accused’s pretrial detention of over four
years was not unduly long.119 The extensive litigation in Uwinkindi’s case before the
ICTR, which involved both the request for referral and the amendment of the In-
dictment, demonstrates that his case was sufficiently complex to justify pretrial de-

tention of 22 months. Uwinkindi offers no support for a contrary argument.

49. In any event, the issue now before the Trial Chamber is whether Uwinkindi’s
Rwandan proceedings were fundamentally unfair, not whether his detention at the
ICTR, before his transfer to and arrest in Rwanda, was unduly long. Therefore, it

1s not necessary to consider alleged issues concerning the ICTR detention period.

115 April 2012 MR, para. 4.

116 Annex 23, Rwandan 2004 Criminal Procedure Code, Article 100.
117 Brief, para. 31.

118 Renzaho Appeal Judgement, para. 238.

119 Renzaho Appeal Judgement, paras. 237, 242-243.
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E. Judicial impartiality

50. The judges of the High Court demonstrated, throughout Uwinkindi’s proceed-
ings, the patience, dignity, respect, and impartiality required of their office, and
Uwinkindi’s accusations of bias are wholly without merit. Of the specific instances
of conduct that he claims reflect partiality,!20 two were lawful actions taken to main-
tain order and decorum in the courtroom, and the remainder, even assuming they
are accurately characterized by Uwinkindi, do not meet the threshold for establish-

ing bias.

51. The High Court judges had an obligation to require that parties follow the ap-
plicable rules of procedure and that they respect judicial directions. Therefore, when
Uwinkindi’s counsel showed contemptuous behavior by leaving an ongoing hearing
in an attempt to stall the proceedings, the High Court properly imposed a fine on
them.!2! Similarly, during the 15 January 2015 hearing, the High Court judges
stopped Uwinkindi’s counsel when he began to argue the merits of an appeal be-
cause, as they correctly observed, that appeal had to be argued before the Supreme
Court, not the High Court.22 Uwinkindi is therefore is wrong to assert that the

High Court violated his right to be heard.123

52. The remaining incidents Uwinkindi cites concern hearings on 5 September
2013 and 8 January 2015, during which he takes issue with language used by the
prosecutor during oral arguments before the court, and he appears to argue that
the High Court should have intervened.'?4 But he did not request intervention at
the time. Moreover, even if he had requested intervention, the behavior described

1s insufficient to firmly establish a reasonable apprehension of bias, which is the

120 Brief, paras. 51-53, 96-98.
121 See above, para. 7.

122 January 2015 MR, para. 22.
123 Brief, para. 53.

124 Brief, paras. 50-51, 96-97.
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standard required by the applicable jurisprudence.12> The Uwinkindi case monitor
does not report any objectionable language being used during the 5 September 2013
hearing, nor does the monitor indicate that Uwinkindi made any contemporaneous
request for the High Court’s intervention.126 As to the 8 January 2015 hearing, the
monitoring report reflects that while Uwinkindi argued that the prosecutor’s state-
ments showed that he and his counsel were “subject to threats and intimidation,”
he did not ask the High Court to admonish or impose any sanction on the prosecu-

tor.127

53. Finally, Uwinkindi’s claim that the presiding High Court judge gave the pros-
ecution more time to speak than him, or prevented him from speaking,!28 and thus
showed bias, was considered and found to be unsubstantiated by the separate bench
that reviewed his motion for disqualification.!29 Uwinkindi has not shown how or
why this decision violated his fundamental fair trial rights.139 Absent such a show-
ing, there is no basis for this Chamber to second guess the reasoned decision of

Rwanda’s judiciary.

F. Non bis in idem

54. Article 14(7) of the ICCPR states that no one can be tried for an offence for
which he has already been finally convicted or acquitted. Likewise, the Appeals
Chamber in Munyagishari found that “the non bis in idem principle aims to protect
a person who has been finally convicted or acquitted from being tried for the same

offence again."!3! Uwinkindi has not been finally convicted or acquitted for complic-

125 Sainovié et al. Appeal Judgement, para. 181.

126 September 2013 MR, para. 4.

127 January 2015 MR, para. 10.

128 Brief, paras. 60—61.

129 Annex 24, 16 February 2015 High Court Decision, paras. 5—6.
130 Brief, paras. 58-61.

131 Munyagishari 3 May 2013 Appeal Decision, para. 65.
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ity in genocide. Indeed, Uwinkindi merely points to a decision that refused to con-
firm a charge of complicity in the indictment because of lack of detail.132 For this

reason, the principle of non bis in idem does not apply here.

V. CONCLUSION
55. None of Uwinkindi’s claims demonstrate any defect in Rwandan trial proceed-
ings—Ilet alone a fundamental violation of any international fair trial standards.
Uwinkindi was represented at all hearings when his guilt or innocence was dis-
cussed; his counsel received and continue to receive sufficient remuneration; and he
1s able to request funds for any defence investigations he may reasonably require.
The remainder of his complaints are similarly meritless. Uwinkindi’s request for

revocation should accordingly be denied.

Word Count: 6768
Dated and signed this 4th day of September 2015 at Arusha, Tanzania.

Chief, Appeals and al Advisory Division
(Pursuant to the MICT Prosecutor’s 26 July
2012 Interim Designation)

132 Uwinkindi Confirmation of Indictment, para. 7.
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A. DEFINED TERMS AND ABBREVIATIONS

Bar Association

Brief

ICCPR

ICTR or Tribunal

ICTR Report

ICTR Rules

ICTY

MICT

MICT Remuneration
Policy

Rwandan Bar Association

Mémoire A L’Appui De La Requéte D’Uwinkindi
Jean En Annulation De L'Ordonnance De Renvoi,
MICT-12-25-R14.1, 2 August 2015 (Confidential)

International Covenant on Civil and Political
Rights, 16 December 1966, UN Doc. A/6316 (1966),
999 U.N.T.S. 171

International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other
Serious Violations of International Humanitarian
Law Committed in the Territory of Rwanda and
Rwandan Citizens Responsible for Genocide and
Other Such Violations Committed in the Territory of
Neighbouring States between 1 January 1994 and
31 December 1994

Report of the International Criminal Tribunal for
Rwanda, U.N. Doc. A/64/206-S/2009/396, 31 July
2009

Rules of Procedure and Evidence, International
Criminal Tribunal for Rwanda, 29 June 1995, as
amended on 10 April 2013

International Criminal Tribunal for the Prosecution
of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991

International Residual Mechanism foi' Criminal
Tribunals

Remuneration Policy for Persons Representing
Indigent Accused in Appeals Proceedings before the
Mechanism for International Criminal Tribunals, 4
March 2013
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MICT Rules

MICT Statute

p.
para.

Rwandan 2004
Criminal Procedure
Code

Rwandan 2013
Criminal Procedure
Code

Rwandan Practice
Direction on Defence
Investigations

RWF
USD

Rules of Procedure and Evidence, International
Residual Mechanism for Crirainal Tribunals, 8 June
2012

Statute of the International Pesidual Mechanism
for Criminal Tribunals, S/RES/1966 (2010), 22
December 2010

Page
Paragraph

Law N° 13/2004 Relating to the Code of Criminal
Procedure, 17 May 2004

Law N° 30/2013 of 24/5/2013 Relating to the Code of
Criminal Procedure

Practice Direction by the Chief Justice on Allocation
of Means for Further Defense Investigations for
Indigent Accused Transferred to Rwanda, 2015

Rwandan Franc

US Dollars
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REPUBULIKA Y'U RWANDA Doss N°,...... EXS./JJP/KGIL./2012

T ety

e

POLIS]I Y'UBUGENZA — CYAHA

INTARA UMUJYI KIGALL, AKARERE KA KICUKIRO.

INYANDIIKO MYUGO Y TFUNGA

Umwaka w’ibihumbi bibiri na 12 Umunsi wa 4. w'ukwezi kwa 8Y. Twebwe AIP Enock
KAREMERA. SAFARI, umugenzacyaha ufite ububasha busesuye bwo kugenza ibyaha,
dukorera imirimo ku biro Bikuru by’Ubugenzachaha bwa Polisi y’Igihugu (CID) kiri kn
Kacyiru, tumaze kubona ingingo ya 9 y’itegeko n® 20/2006 rye kuwa 22/04//2006 rihindura
kandi ryuzuza itegeko N° 13/2004 ryo kuwa [7/05/2004 rycrekeye imiburanishirize y’imanza
zishinjabyaha, i

Tumaze kubona ko ;
Icyaha gihanishwa igifungo kirenze imyaka ibili byibuze cyangwa

Ushinjwa ashobora gucika cyangwa umwirondoro w’ushinjwa utazwi cyangwa umwirondoro we
ushidikanywaho.

Tumenyesheje ibi bikurikira :
Turi ku (Intajm /Umujyi. ... ALK AKarere 0 Lé ‘EL"!C*’Y‘V

" / B
Twafashe  kuwa A%./p./2012..  saa ASE uwitwa : .%.M%\-?KU:‘.,.Q?‘% wene
e A 2.4 2N na N1 ERLN wavukiye mu L KAt (R,/ZU/MW,P%/)&
............................... Ulnwuga....[’?ﬂ./)ﬁ.ﬂ’."/.,.‘... :
Ashinjwa: Gulcora Icyaha cya Jenoside n’ibindi byaha byibasiye inyoelkoe muntu harimo
n’ubwicanyi.

Ibyaha biteganyijwe kandi bihanishwa ingingo za 51 (Igika cya 1-3) n’iya 72 y'itegeko ngenga
No 16/2004 ryo ku wa 19/06/2004 rigena imiterere, ububasha n'imikorcre by’Inkiko Gacaca,
n’ingingo ya 312 y'igitabo cy’amategeko ahana y’u Rwanda.

Ufunzwe amenyeshejwe uburenganzira bwe nkuko bitcgany"wa mu ingingo ya 38 y’itegeko
n°13/2004 ryo kuwa 17/05/2004 ryerekeye imiburanishirize y’imanza zishinja- byaha.

Ndahiye ko iyi nyandiko mvugo ari ukuri.

‘ ,
Tariki n’isaha «74./.84./2012 a 1.1 vF

Usvafashwe - Umugenza cyaha

UWINKINDI Jcn%w;,g AIP Enock KAREMERA SAVARI.
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OTP — UNCERTIFIED TRANSLATION
Republic of Rwanda File n° EKS/JP/KGL/2012
Rwanda National Police
Directorate of Judicial Police

Kicukiro / Kigali Ville-

STATEMENT OF THE POLICE : ARREST REPORT

On 19 April 2012, I, AIP Enock KAREMERA SARAFI, Judicial Police Officer, with general
Jjurisdiction, whose office is located in the Head Office of the Criminal Investigation Department
in Kacyiru, pursuant to Article 9 of Law n° 20/2006 of 22 April 2006, modifying and
complementing Law n°® 13/2004 of 17 May 2004 relating to the Code of criminal procedure,

after noting that:
the crime is punishable with a prison term of more than 2 years or

the suspect may abscond or the details of the identity of the suspect are unknown or the details of
his identity are dubious

declare the following;
While in Kicukiro, Kigali ville,

I arrested on 19 April 2012 at 6.47 pm, Jean UWINKINDI, son of SUBWANONE and
NTIZISIGWA, a pastor born in Rutsiro, former Kibuye prefecture charged of the crime of
genocide and other crimes against humanity; crimes provided for and punishable by
paragraph 1-3 of Article 51 and 72 of Organic Law n° 16/2004 of 19 June 2004 establishing the
organization, competence and functioning of the Gacaca courts and Article 312 of the Penal
Code of Rwanda.

The person detained is notified of his rights as provided by Artizle 38 of Law n® 13/2004 relating
to the Code of criminal procedure.

I swear that the above information is true and correct.

The person arrested The Judicial Police Officer

[signed] [signed]
Jean UWINKINDI AIP Enock KAREMERA SAFARI
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ANNEX 4

Pro-Justitia of 23 April 2012, Questioning of Jean
Uwinkindi before the Prosecutor of Nyarugenge



REPUBLIC OF RWANDA
NATIONAL PUBLIC FROSECUTION AUTHORITY
ORGANE NATIONAL DE POURSUITE JUDICIAIRE
UBUSHINJACYAHA BUKURU
URWEGO RWISUMBUYE RWA NYARUGENGE

PRO - JUSTITIA

Umwaka wa 2012, Ukwezi kwa MATA Umunsi wa 23 saa cyenda n’iminota itanu
(15h 05) )

Twebwe, NDIBWAMI Rugambwa, umushinjacyaha ku rwego rwisumbuye rwa
NYARUGENGE tori i Nyarugenge , twakirye Madamu/Madamazela/Bwana/ ;
UWINKINDI Yohana mwene SUBWANONE na NTIZISIGWA wavutse ma
mwaka w1951, avukira muri cyahoze ati segiteri Gitebe, Komine Rutsiro, Perefegitura
ya Kibuye muri Repubulika y'U RWANDA, akaba abaturirwa muo cyahoze ari
celluleGatare, scgiteri Kayumba, Komine Kanzenze, Perefegitura ya Kigali Ngali |
yashakanye na Kabagwita Rose, bafitanye abana umunani, abahungu 3 n’abakobwa 5,
umwuga Pasitoro mw’itorero rya ADEPER, Ubwenegihupu, nmunyarwanda; Ntacyo

akora , ntacyo atunze, nta cyaha kizwi yigeze ahanirwa.

INYANDIKO-MVUGO Y’ IBAZWA RYA UWINKINDI Yohana:

Mbere yibazwa ryawe (wagiraga ngo ﬁll(umenycshc ko ukutikiranyweho icyaha cya
jenoside hashingiwe ku ngingo ya 2 (3) (a) ya sitati y'Urukiko Mpanabyaha
Mpuzamahanga Rwashyiriweho u Rwanda n’itsembatsemba nk’icyaha cyibasiye
inyokomuntu, hashingiwe ku ngingo ya 3 (b) ya sitad y’Urukiko Mpanabyaha
Mpuzamahanga Rwashyiiweho u  Rwanda nk'uko ibi byaha wabirezwe
n’Umushinjacyaha w’Urukiko Mpanabyaha Mpuzamahanga rwashyiriweho u Rwanda,
ashingiye ku ngingo za 17, 6(1), 2(3)(a) na 3(b) ibi byalia ukaba ucyekwa kuba
watabikoreye muti Commune Kanzenze, mu cyahoze atd Perefegitura ya Kigali-Ngali,
muri Repubulika y’U Rwanda hagati y’itariki ya 1/1/94 na 31/12/1994.

1bi byaha nanone bikaba biteganywa kandi bigahanishwa ingingo ya mbere, ingingo ya
51(1-3) n'ingingo ya 72 z'ltegcko Ngenga n° 16/2004 ryo kuwa 19/6/2004 rigena
imiterere, ububasha n’imikorere by’lnkiko Gacaca zishinzwe gukurikirana no gucira
imanza abakoze ibyaha bya jenoside n’ibindi byaha byibasiye inyokomuntu byakozwe

et L 1
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hagati y'itariki ya mbere Ukwakira 1990 n'iya kuboza 1994 nk’uko ryahinduwe
kandi ryujujwe kugeza ubu, n'ingingo ya 9 n'tya 17 2’Ttegeko n® 13/2008 ryo kuwa
19/05/2008, n’ingingo 1(3) ylitegeko ngenga n® 66/2008 ryo kuwa 21/11/2008
ryuzuza itegeko ngenga n° 31/2007 tyo kuwa 25/07/2007 rikuraho igihano

cy’urupfu, ndetse n’ingingo ya 312 y’igitabo cy’amategeko ahana ibyaha mu Rwanda.

Dukurikije ibitegenywa n’ingingo ya 18 yItegeko Nsiﬁnga rya Repubulika y’U
Rwanda ryo kuwa 4 Kamena 2003 nk’uko ryavugurawe kugeza ubu, n’ingingo ya 64
yitegeko N° 13/2004 tyo kuwa 17/05/2004 ryerekeye imiburanishirize yimanza
z'inshinjabyaha nkuko ryavuguruwe kandi rikuzuzwa kugeza ubu; ndetse n’ingingo ya
13 y’itegeko Ngenga rigena kwimurira mnri Repubulika y’u Rwanda Tmanza zivaye mu
Rukiko Mpanabyaha Mpuzamahanga Rwashyiriweho u Rwanda n’izivuye mu bindi
bihugu nkuko ryahinduwe kandi rikuzuzwa kugeza ubu,

Turakumenyesha uburenganzita uhabwa n’amategeko yavuzwe haruguru, bumwe mu
burenganzira uhabwa n’ayo mategeko n'ubu bukurikira:

v Ufitc uburenganzira bwo kugira ukunganira mu mategeko;

v Ufite uburenganzita bwo kumenyeshwa ibyo ukurikiranyweho n’icyo
amategeko ateganya

v" Ufite kandi uburenganzira bwo kwifata no kudahatirwa ikintu cyagushinja. ..

Q1: Ufite ukunganira mu mategeko kugira ngo dutangire ibazwa ryawe?
R1: Ntawe mflte artko ndamucyencye
Q2: Ufite ubushobozi bwo kumwishyura?
R: Nta bushobozi mfite

Q3: Hari urutonde rw’abavocats babarizwa mu Rugaga rw’abavocat bo mu Rwanda
wasigiwe n’umugenzacyaha tatiki ya 19/04//2012 haba hari abo washoboye
guhitamo?

R4: Liste nariyibonye ariko ntabwo nati nabatoranya ntaravugana nabo, hari abo
ntekereza ko banyunganira mu rubanza rwanjye,

Q5: Wumva ukunganira uzamubona ryarj?

R: Naba namaze kumubona no gutegura ibazwa ryanjye mu kwezi kumwe n’igice
cyangwa amezi abiri,

Q6: Ubushinjacyaha bufite igihe kingana n’iminsi irindwi gusa kugira ngo bube
bwakugejeje imbere y'Urukiko bumaze kukumva, hati icyo byaba bitwaye tukujyanye

( (,“‘f) ) 2
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mu Rukiko mbere yYiyo minsi uko ari 7 dote ko Wubundi uzaba utarabona ukunganira
ngo ushobore kubazwa?

R6: Ieyo nifuza n’uko n’ubwo nta avocat nzaba ntarabona, c¢jo cyangwa ¢jobundi
munjyanye mu Rukiko byaba ari vuba ariko kuva kuwa Kane naba niteguye nra kibazo
kuko naba namaze gutegura n'umwenda wo kwambatra,

QQ: Waba ukencye ubuhe bufasha kugira ngo uvugane na avocat wawe?

R: Ni ukumpuza nawe kugira ngo mumenye tuvugane, kuko muzi kuti liste gusa

Q: Wifuza ko byaba tyasi?

R: Guhera ejo bishobotse byamfasha?

Q: Kjo aramutse abonetse ntabwo wabazwa nk’ejobundi?

R: Oya birasaba ko mbanza kubonana nawe tukavuganz nkumva ku yamfasha mu
rubanza rwanjye?

Tbazwa tisubitswe kugira ngo ashake umwunganisa saa kumi (16200)

Ubajijwe Ubajije } B
UWINKINDI Yohana ,wu,) NDIBWAMI Rugambsiva
i Procureur enchef

l
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Pro-Justitia of 23 April 2012 at 3.05 pm - Before the Prosecutor of Nyarugenge

Questioning of Jean Uswinkindi

We are informing you about your rights provided by the abovementioned laws. Some of the
rights prescribed by those provisions are the following:

¥" You have the right to have a counsel to provide you legal assistance
v" You have the right to be informed of the charges carried against you and the relevant

provisions of the law
v" You have also the right to remain silent and not to say anything that could be used against

you...

Q1: Do you have any counsel who could provide you with legal assistance so that we can start
your questioning?

R1:Ido not have any counsel but I need one.
Q2: Do have sufficient means to pay for his services?

R: I do not have sufficient means.

Q3: There is a list of advocates enrolled with the Rwanda Bar Association that the Prosecutor left
for you on 19 April 2012. Did you manage to choose some advocates from it [list]?

R4: I saw the list but [ have not yet made my choice as I have not yet spoken to them
[counsels]. There are some [counsels] that I think may assist me in my case.

Q5: When do you think you will get a counsel?

R: T will have one and will prepare my examination in one and a half month or two months.

Q6: The Prosecution has a timeframe of only seven days to take you before the court after
questioning you. [s there any problem if we take you before the court before those 7 days since
you will not have gotten a counsel to assist you so that you can be questioned?

R6: My wish is that, even if I will not have a counsel, taking me before the court tomorrow or the
day after tomorrow will be soon. I will be ready from Thursday onwards as there won’t be any

problem since [ will have also prepared clothes to wear.

Q: Which assistance do you need to talk to your counsel?

R: I need to get in touch with him so that I can get to know him, talk to him, because I only know

him on paper.



OTP — UNCERTIFIED TRANSLATION

Q: When do you want to meet him?
R: From tomorrow if possible. This would be of help.

Q: If you manage to get in touch with him tomorrow, can you be questioned the day after

tomorrow?

R: No, I need to get in touch with him, so that we can talk and I can see if he can assist in
providing me with assistance in my case. "

The questioning was postponed to enable him look for a counsel.

The interviewee The interviewer

Jean Uwinkindi Rugambwa NDIBWAMI
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ANNEX 5

Public Prosecution v. Uwinkindi, The High Court,
The Special Chamber Trying International and
Trans-Border Crimes, case no. RP 0002/12/HCCI,
Decision, 16 May 2013



(®)

The High Court, the special chamber trying international and trans-border crimes, has,
on 16-05-2013, sitting in Kigali, trying in public Case RP0002/12/HCCI, taken the

following decision:

The Prosccutor versus the Accused:

Jean UWINKINDI son of SUBWANONE and NTIZISIGWA, born in 1951 at Rutsiro
in former Kibuye Prefecture in the Republic of Rwanda, up to 1994, he Waé residing
in former Kigali- Ngali, in Kanzenze Commune, Kayumba Sector, Gatare Cell; he is
married to Rose Kabagwira and they have eight (8) children together, he is a pastor,
Rwandan, owns no property, detained in Kigali Central Prison after being transferred
to Rwanda by the International Criminal Tribunal for Rwanda so that he may be
prosecuted for the crimes he is suspected of having committed in Rwanda. He is
represented by counsels Gatera Gashabana and Jean Baptiste Niyibizi.

CHARGES AGAINST HIM: . .

- The crime of genocide provided for and punishable under Articles 114 and 115 of

the Penal Code of Rwanda, Article 1 and 3 (c) of the Convention for the

prevention and punishment of the crime of genocide;

- The crime of extermination as a crime against humanity provided
. punishable under Article 120 section 2 as well as Article 121 of the P£nh

Rwanda.

C. NATURE OF THE CASE

1. At the hearing of 20/03/2013, Jean UWINKINDI and his counse ok
Gatera Gashabana and Jean Baptiste Niyibizi raised the following objec
requesting that they should be examined before the hearing of the substantive
case: appointing investigators, an objection aimed at requesting for the
indictment written in Kinyarwanda language only becatise it is the only
language he understands, and this objection should be met; and an objection
requesting the throwing out of the charge of extermination as a crime against
humanity, the charge of complicity and the charge of doing nothing to stop the

killings.

2. The Court has to examine the merits of these objections if any;

D. ANALYSIS OF ISSUES IN THE CASE

> Objection requestiﬁg for the appointment of investigators

1272




®

3. Jean UWINKINDI and his counsels namely Gatera Gashabana and Jean Baptiste
Niyibizi citing Article 19 of the Constitution of the Republic of Rwanda of
04/06/2003 as amended to-date; Article’ 11 paragraph one of the International
Declaration of Human rights of 10 December 1948; Article 14 of the International
Covenant on Civil and Political rights.of 19 December 1966, Article 13, 4°, 9° and 15
of Organic Law n°11/2007 of 16/03/2007 on the transfer to the Republic of Rwanda
of cases from the International Criminal Tribunal for Rwanda (ICTR) and from other
countries as amended to-date, requested for the appointment of investigators in charge
of making inquiries on defence witnesses, in accordance with case n® ICTR-01-75-
AR 11 bis of 16 December 2011 transferring Jean UWINKINDI to Rwanda for trial;
it reads that the Prosecutor promised the ICTR that Jean UWINKINDI will get
adequate defence comprising a senior attorney, an attorney and assistant attorneys and
an assistant in charge of documentation as it is the practice at the ICTR. They
requested that after appointing the investigators and providing them with the means to
camry out the work the accused should be given six months to prepare his defence
statement and submit it to-the High Court. :

4,. They. explained that.although in Rwandan.law,. investigation, whether for the’
Prosecution or the defence is carried out by the judicial police or the‘_Pubhc
Prosecutlon these organs should not look for defence evidence forsthe
cspec1ally as they note that the investigation which has been carried/Sy#1
the Prosecution only; moreover, the Prosecutor is a party like any ofh¢

equal before the courts.

5. Jean UWINKINDI claims that he has up to 76 witnesses who cat & {ye &Via

him; out of these, 38 live in various countries outside Rwanda and % 3 “\'\" aini
live in Rwanda. :

6. Jean UWINKINDI’s counsels say they can also carry out the investigation on
witnesses, but that they lack the means to perform the task; that they had informed the
Ministry of Justice and the Bar Association about this problem but that they have not
yet got any reply. They go on to say that they had an agreement with donors to be
paid hourly, but that the money required to reach the witiesses is not mcIuded as they‘ .
did not expect the counsels wou]d do the 1nvest1ganon on thnesses :

7. On 15/04/2013, co‘unsels for Jean UWINKINDI namely Gatera Gashabana and
Jean-Baptiste Niyibizi submitted the following documents to the High Court:

Agreement between the Bar Association and Jean U WINKINDI’S counsels;

~

" Agreement between the representatlve of the Bar Association and the Mlmsr:y“'
of Justice on free legal representation of chxldren incourt;

QNCQ :
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- Reports on meetings held on 21/08/2012 and on 08/10/2012 between the

Ministry of Justice, the Public Prosecution’s Office and the Bar Assoc:atlon on
the remuneration of Jean UWINKINDI’s counsels;

- A letter dated 09/07/2012 writtén by counsel Gatera Gashabana to the national
representative of the Bar Association asking for the appointment of
investigators for Jean UWINKINDI; :

- A letter written by counsel Gatera Gashabana showing the work that has been

done so that he may be paid his fees;
- ICTR document on fees paid to Court appointed lawyers and their assistants,

8. They said that in submitting these documents they wanted.to show that they had

* duly brought to the attention of the concerned authorities the issue of looking for

Jean UWINKINDI’s witnesses residing abroad but the issue was not resolved; it
was later decided that this issue of appomtmc assistant _attorneys to carry out
investigations would be examined in court.

9. The Prosecution finds that the reques't'has no merit. It goes on to say that Jean

- UWINKINDI] and his counsels have no legal stand to request the Court to appoint

investigators, that the O}ganic Law n°®11/2007 of 16/032007 on the tra
Rwanda of cases from the ICTR and from other countries as amended 1g
no provision for the appointment of investigators for the accused; rathg
provision for ]ega! representation and this has been provided as two
been appointed for-his defence and he has not indicated that they havel
performance of their duties and therefore needs other lawyers.

10. The Prosecution therefore finds that, pursuant to Article 19 of Law N°]3/2004

of 17/05/2004 on c¢riminal proceedings as amended to-date stipulates that”
investigations on Prosecution and defence evidence are carried out by the judicial
police. According to the Prosecution, Jean UWINKINDI and his defence ought to
show the area where investigation should be carried out and disclose

defence witriesses to the Court and the judicial police. In the event the judicial
police refuses or is unable to carry out the investigation, then the accused arid his
defence. will request the Court to find a solution to the problem.

11. On the assertion that the Prosecution is a party like any other, the Prosecution
retorts that even if that were the case, it has special duties as it tries criminal cases

‘in the name of the people and that it i entrusted with fair prosecution and defence

investigation pursuant to the above-mentioned Article 19 N° 13/2004 of
17/05/2004 on criminal proceedings as amended to-date.
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12. The Prosecutlion goes on to-say that defence too has the obligation to find
evidence in defence of the accused and that the defence has not indicated that it
cannot perform that duty. It explains that-in the process of transferring Jean
UWINKINDI to Rwanda, in the brief the Bar Association tl'aiisqliﬁed to the
Court, the Bar association noted that investigation whether for the defence or the
prosecution is carried out by the judicial police, and that even witnesses for the
accused carl look for their own evidence (paragraphs 44-46 of the judgement).

13. The Prosecution recalls that at the hearing, Jean UWINKINDI’s counsels said
that they had 49 witnesses whom they know and wonders how they then say that
they have 90 unknown witnesses, The Prosecution éays that Jean UWINKINDI
was given time to call his defence witnesses during investigation and he did not do
it; therefore, since the case file was submitted to the Court, pursuant to Article 66
of Law N°15/2004 of 16/06/2004 on evidence and its presentation, the

Prosecution finds that Jean UWINKINDI should submit to the Court the names of {

his witnesses, their whereabouts and how useful they are to his defence, then the
Court Wlll decided those who should be examined and how they should be
examined in accordance with Article 14 bis-of Law. N°03/2009/0/L of 26/05/2009

modifying and completing Organic Law N°11/2007 of 16/03/2007 on the transfer

of cases to the Republic of Rwanda,

14. Concerning the period of six months requested by Jean UWINKIND]4
counsels to enablc them to submxt thelr briefs, the Prosecutlon f &

themselves; moreover, Article 13 of Law N°21/2012 of 14/06/2
commercial, labour and administrative proceedings also stipulates

which a case before the court must be tried.

15. The Court finds that Organic Law N° 1 1/2007 of 16/03/2007 on the transfer to
Rwanda of cases from the ICTR and from other countries as amended to-date has
no provisions for the appointment of investigators; therefore, concerning
investigating for evidence, law n°13/2004 of 17/05/2004 on criminal proceedings
as amended to-date should be applied,

16. Article 19 of the law states. that the duties of involved in the investigation
include gathering evidence for the prosecution as well as exculpatory evidence.
Also, article 22 of this law states that the judicial police is responsible for

preliminary investigation.

17. Article 42 of the [aw stipulates-that once the investigation is over, the judicial
police submits the case file to the Prosecution. Asticle 43 states that once the



Prosecution has received the cas'e file,- it can immediately take the case to the
competent courl if it deems that the file js complete, or conduct further
investigation if it finds that the evidence is insufficient. Concerning Article 119
prowdes that if the Prosecution has decided to prosecute, it sends the complete

case file to the competent court for trial.

18. Article 44 paragraph 1 of the Law stipulates that, concerning investigatio‘n,
when the Prosecution submits the case to ¢ourt, it must also produce incriminating
evidence. Paragraph 3 stipulates that if incriminating evidence has been found, the

accused or his counsel must show proof that the charge lacks credibility, showing.

that the charge is not an offence or that he is mnocent and all other reasons

countering the charge.

“

19. The Cout notes that counsels Gatera’ Gashabana and Jean Baptiste Niyibizi
suggest'that if the Court does not think it necessary to appoint investigators, they
can look for those investigators, but that they lack the means, that the agreement
they had with sponsors pays the counsels by the hour but has no provisions for
travel costs which would enable themn to go and meet the witnesses:

. 20. The Court notes ‘that, in the brief submitted to the ICTR. by the Bar

" Association in case ICTR-01-75° transferrmg Tean. UWINKINDI to Rwanda, in
mark 4368-4282, paragraph 47 (mark 4352) it reads that lawyers working in
Rwanda routinely conduct their own criminal investigations both in Kigali and in

their work. In paragraph 48 they also say that in their daily work, laX
to-find defence witnesses, interview them and produce defence w,
being materially impaired (Thus, in practice, defence counsel are
at trial supporting evidence through defence witnesses. Their

ability to find, interview and produce supporting witness during a
have not been materially impaired in recent years.)

21. As far as this case is concerned, the Court notes that investigationr was

conducted, the Prosecution decided to bring the case'to this Court to which a case- .
file with incriminating evidence. Therefore, based tn the above-mentioned articles

-and on the brief of the Bar Association in the paragraph preceding this one, the
Court is of the opinion that once a case has been submitted to it because the
accused says he has witnesses, he or his defencé counsels have the responsibility
to producé them. Special reference should be made to judgement ICTR-01-75
transferring Jean UWINKINDI to be tried in Rwanda, rendered by the ICTR, a
tribunal which is competent in criminal - proceedings in Rwanda and how

prosecution and defence evidence are found; it is not stated anywhere that lawyers .

o~

must be given investigators at all costs.

22. Concerning article 66 of the law on evidence anc production of evidence, the

Court notes that although the case has been filed in Court, Jean UWINKINDI has

<&
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not yet submitted his defence statement clajiming that he has not yet obtained
statements of his defence witnesses. The Court notes that the issue was raised with
the Ministry of Justice and”the Bar Association by Jean UWINKIND! and his
counsels before the Prosecution filed the case and the matter was not settled; the
Court would therefore that would not be a basis in examining this issue because
this article is applicable after the Court has heard the accused present his own
exculpatory evidence before calling his witnesses to support his statement; what
should constitute a basis is paragraph 4 of Article 13 of Organic Law N°11/2007
of 16/03/2007 on the transfer to Rwanda of cases from the ICTR and from other
countries as amended to-date; this paragraph states that an accused in a case
transferred from the ICTR to Rwanda is entitled to adequate tnne and other
requirements to prepare his/her own defence.

23. On the issue of resources; the Court notes that counsels for Jean UWINKINDI

; ‘)’ submitted a document showing the amount of money that is required to reach all
= his witnesses inside or, outside Rwanda. The Coust finds that in the document

submitted to it by Jean UWINKINDI’s counsels the issue was not examined as

those who wére supposed to do’it haci. to be known first, and the Court decided * .

that counsels for Jean UWINKINDI should examine it.

24. The Court finds that counsel;s': for Jean UWINKINDI should submit to the
Ministry of Justice and the Bar Association the resources which will help them

to find the evidence thereby enable them to prepare their cIient’s defence statement.

a list'of those witnesses and where they can be found and some of the %
ey his counsels at ICTR; in its wisdom, the Court finds that they should syb
¢ his defence statement not later than 20/08/2013 and the trial should r

i‘) 05/09/2013.

> Objection requesting for the indictment to be written in Kinyarwanda,

language

26. Citing paragraph three Article 13 of Organic Law N° 11/2007 of
16/03/2007 on transferring to"Rwanda cases from the ICTR and from other’
countries and paragraph 3, Article 14 of the International Covenant on Civil
and Political rights.of 19 December 1966, Jean UWINKINDI and his counsels,
réquested the Court that Jean UWINKINDI should be given the indictment in
Kinyarwanda language only because it is the only language he knows and can

use in Court

i



27. The Prosecution retorts that their request is baseless as the articles he is
citing stipulates that the accused has the right to know what he/she is charged
with in a language he/she understands; he was told what his charges were in
Kinyarwanda language and he pleaded not guilty. This is different from
requesting that parts of the indictment should be translated into Kinyarwanda
language. The Prosecution said that even this has already been done and that
he was given the translation. The Prosecution explains that saying he needs an
indictment that contams no foreign language is contrary to the spirit of

principles cruldmo the Prosecution when it is preparing a case file as it has to

look for the Junspludence academic documents which can help in preparing a
file like this dealing with the crime of crenomde a crime with international

“dimensions. Therefore, the Prosecution finds that the use of foreign language

does not in any way affect the crimes the accused is charged with, even though

those languages he is talking about have been explained and translated into

Kinyarwanda language.

28. Article 18 of the Constitution of the Republic of Rwanda prescribes that

being informed of the. nature and the motivas of. the. offénce one.is being
charged, self-defence and being represented are inalienable rights at all times,
everywhere, at all levels of the administration, the judicial and other decision-

making organs

29. Paragraph 3 of article 14 of the International Covenant on Civil and
Political rights of 19 December 1966 and paragraph 3 of Article 13 of the
Organic Law n°11/2007 of 16/03/2007 on the transfer to Rwanda of cases
from the ICTR and from other countries as amended to-date stipulates that the
accused has the right to be informed without delay, in a language he/she
understands and in detail, about the nature and the ba51s of the charges agam

him/her. \

30. The Couwrt finds that, based on these articles, informing the accused about
the charges against him/her is not limited to those charges but must also be
given detailed clarifications about the nature and the basis of the charges
against him/her, and therefore this should be reflected in the indictment. For
this reasom, the indictment must be in a language which the accused
understands so that he/she may be able to understand it and defend'

Iumself/herself easdy

31. The Court finds that although it is true the Prosecution translated into
Kinyarwanda language parts of the indictment which were in foreign
languages, the way it was done does not help the accused to follow well the
reasoning in the.'document"as ‘it is written in two different ways, one

- explaining the other and still containing words from.languages the accused

,NC._\
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claims he does not understand. The Court therefore finds that, in the interest of
the accused and order to respect his full rights to self defence, Jean
UWINKINDI should be given the full text of the indictment in Kinyarwanda
language, as it is the language he understands.

> That the accused was served with an incomplete indictment

32. Jean UWINKINDI and his counsels, citing paragraph three of Article 13 of
Organic law n°® 11/2007 of 16/03/2013 on the fransfer to Rwanda of cases
from ICTR and from other countries, paraD'Taph 3 of Article 14 of the
International Covenant on Civil and Political rights of 19/December 1966,
Article 18 of the Constitution and Article 28 of Law n°13/2004 of 17/05/2004
on criminal procedure as amended.to-date, claimed that they were not served
with the statement of witness BZI, yet this witness is in the list of Prosecution

witnesses. They also claim that the statement of witness BZK is full of obscure
language to the point that they cannot understand-his testirhony. They request
that both statements are handed in to the accused and clarifications made in
witness BZK’s statement so that the accused may give his own explanation in
full knowledge of the contents as provided for by the law,

33. Concerning the statement of witness BZI, the Prosecution says that there

in wrltmg the names of the witness and therefore there is no missi
to be given to Jean UWINKINDI.

case, but that it was handing it to the Court and that there is nothing obscur g

about it. The Court finds that the Prosecution has done as Jean UWINKINDI
had wished, and therefore the statement was no more & problem as to its

contents.

» Objections to counts of indictments

35. Jean UWINKINDI and his counsels are requesting the Court to dismiss the
following counts of indictment:

The count of extermination as a crime against humanity as it is not different
from the count of genocide; '

(p
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The count of being an accomplice fo other persons because the Prosecution is
not allowed to charge it on the accused as the ICTR had struck it off the list of
charges made against Jean UWINKINDI;

The charge of not doing anything to stop the killings as the charge was neither
referred to the court nor did the court have the pcwer to try it.

36. The Prosecution maintains that the objecticn against extermination as a
crime against humanity cannot be examined because the case has not yet been
tried and its merits considered. Concerning the other objections, the

Prosecution says that they are unfounded as it did not charge him with those

crimes.

37. The Court finds that it cannot examine all these objections without going
into the substantive case in order to find out if the charges that were brought
before it constitute the crimes Jean UWINKINDI claims to be accused of, and
they are the ones the Prosecution referred to Court; therefore, these objections

. shou]d be examined together with the substantive case.

C. RULING OF THE HIGH COURT

case.

39. The High Court has decided that Jean UWINKINDI’s counge
ones to find his witnesses for his defence. :

40. The High Court has ordered that the Prosecution must shyi )
UWINKINDI with one copy of the indictment entirely in Kinyaaf ”
language.. S : N

41. The High Court has ordered Jean UWINKINDI and his defence counsels
to submit his defence statement to Court not later than 20/08/2013.

42. The High Court hereby orders that the hearing of this case resume on

05/09/2013.

4
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IT WAS SO DECIDED AND READ IN PUBLIC TODAY 11/10/2013.

R. Alice NGENDAXURIYO [Signed] President

Angéline RUTAZANA - : Cassien NZABONIMANA
Judge (Signed) Judge (Signed)

Hypax NYAMUTAMA Registrar (Signed)

" Translated by: Tharcisse NTUKANYAGWE, M.Litt. (Oxon)

Translator.
’ “FF“ e——.

Vi1 pour leganisahion de 1a S:gn;»ﬁ
de*M Fhomem ez, ST lep Y A GOEE
Apposee ci-contre

m‘ka@gtﬁ.’{%ﬂu?g‘ S
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ANNEX 6

Letter from Athanase Rutabingwa, President of
the Rwandan Bar Association, to the Permanent
Secretary/Deputy Attorney General of the Ministry
of Justice, dated 5 August 2013, submitting notes
of legal fees for Uwinkindi’s defence team
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BAR ASSOCIATION -
KIGALI

Kigali, 05/08/2013

N/ReL.: Lot 2094/Bat./RA/08/2013
To: The Permanent Sccretary/Deputy Attorney-General

Kigali

\

Re: Submitting to you Notes of legal fees for UWINKINDY®s defence team.

Dear Stir, .

. Pursuant to the agreement, mgned on 31 October 2012 between the. Ba: Association and Jean-. .
UWINKINDI's dofence team and approved hy the Mmlstry ‘where you are the Permanent

Secretary, and whose copy was sent to all concerned,

It is my pleasure to submit 1o you the Notes of legal fees of the team, structured as follows:

Barrister Gatera Gashabana: 5,130,000Frw including 15% professm f”a"."” B |
months of representation work (February-April.2013) as per the defcnce o5, cﬁs: FHIR Wt

mainly in meeting the detamee in prison; examlmng and preparing the do J Ly
appearing in court. : 92

Barrister Jean Bapﬁste Niyibizi: 5,145,000Frw including 15% professf 3 ]
months of representation work (February-April’ 2013) as per the defence repeifieafysiiling

* mainly in meeting the detamee in prison, examining and preparing the dossier of the Tase and

appearing in court,

In accordance with article 13 of the agreement on legal ‘aid between the Bar Association and
MINIJUST which was signed on 03/08/2013, I am hercby requesting you 1o pay the fees of
this team into the usual Legal Aid account N°0110-1001482 called BARREAU DE

KIGALI/ASSISTANCE JURIDIQUE in FINA BANK,

Yours faithfuily,
Barrister Athanase RUTABINGWA,

President, Bar Association [Signed]
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- Hon. Minister of Justice/ Attorney-General, 1
- The Prosecutor General;
- The Registrar, High Court of Justice; I

- Members of Uwinkindi’s Defence team.

Translated by: Tharcisse NTUKANYAGWE, M.Litt, (Oxon)

Translator.
muslafor.
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Table showing financial requirements during the investigation of defence witnesses

1. Financial costs to cover the mission (tickets + mission fees + professional fees)

A. Budget for looldng for witnesses living al;roa&

Country Number Days Alr ticket Accommodation Total
and Town | spent Food, local fransport,
Co'mmunicafion

UP |TP |UP |S/T |TP
Kenya-Nairobi 3 9 $285 | §570 3272. $1672 | $3264 | $3834
South Africg- 1 4 ) $470 | $940 .$336' $1356 $2712 $3652
Soweto ' . ) '
N R R O R P BRI IR A
Congo Brazaville |13 20 $1050 | $2100 $347 | %6940 | $13880
Malawi-Blantyre | 8 15 $708 | $1416 | $194 | $2910 | $5820 [
Swazland- |1 7 §730 | $1560 | 5262 | $1048 | $2096
Mbabane \
Mozambique- 3 7 $830 | $1660 | $243 | $1701 | $3402 $56
Maputo
Tanzenia- Arusha |2 5 $530° | $1060 | 8173 | $865 | $1730 182790
Burundi- 5 14 $225 | $450 | $202 | $2828 | $5656 | $6106
Bujumbura '
DRC-Lubumbashi | 1 q $870 | $1740 | 9216 | $864 | $1728 | $3468
USA-New York | 7 $1700 | $3400 | 3475 T$3325 | $6650 | $10050
Total ' 361834
Incidentals 5% $3091
Grand total 86 days $64925

121
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B. Budget for looking for witnesses living in Rwanda

Place , Number | Days . | Motorvehicle hire
U.FP T.F
Mayange-Kanzenze | 1 - 1 30,000Frw - 1 3C,000Frw
RareraGastora |1~ |1 30,000Frw 36,000Frw
Rilima Prison 13 7 30,000Frw 210,000Frw
Kayenzi 13 3 - 30,000Frw 90,000Frw
~ Mutara 4 2 40,000Frw 80,000F1fw;
=, [Geshon T (2 | 30,0006 50,000Frw
D) Kebarondo - |3 - |2 30,000Frw 60,000Frw
Mubanga - . e[ L e e e L0 28,000Fw L [28,000F W sl T e
. . : _ , : TR LUSTIER
Huye 1 1 50,000Frw 50,000Frw %
Gikoro 1 i 30,000Frw ~[30,000Frw
Kayumba R 30,000 Tw 30,000F5w -
Meranyundo 1 1 30,000Frw l 30,000Frw
Musanze 2 T 50,000Frw 50,000Frw -
gl 1 i 10,000Fmw ] 10,000Frw
P Rwanza T t 50,000Frw 50,000Frw
(. (t Total - [ - 835,000Fzw |
) Incidentals 5% | 41750Frw
Grand total 26 days &76,750Frw
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IL Hourly fees for advocates while carrying out investigation: 9 hrs/day
Location Days | Working | Salary/hour | U.P TP
' to be | hours :
spent i .
Abroad 86 | 774 30,000Frw [[23,220,000Fcw | 46,440,007 v AN
: @
Rwanda |26 | 234 30,000Frw | 7,020,000Fcw | 14,040, 000858 & % DA
\]
R ) ot
Grand total | 112 60,480,00(\ ' Kt e B ACE
) . Total budget required
" Budget for looking | Budget for looking Professional fees for | Total
" | for witnesses abroad-| -for. witnesses in. Rwanda .2‘1‘aWyers for I12days | -
[42,525,8758rw 876,750Frw ~ [60,480,000Frw | 103,882,625Frw
Translated by: Tharcisse NTUKANY AGWE, MLLitt. (Oxomn)
. Translator - o
; DE.'LNHE Gfmrun kwh.m ' v
:
I USAGE ADWHNHTRA;E‘J i
., 3 ‘ ,.,.,\.aw v 7
G @ Notaire

D

MUKULU Antanav At
M
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ANNEX 7

Contrat d’Assistance et de Représentation en
Justice between the Rwandan Bar Association
and Defence Counsel for Uwinkindi, Maitre
Gatera Gashabana and Maitre Jean Baptiste
Niyibizi, undated
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CONTRAT D’ASSISTANCE ET DE REPRESENTATION EN JUSTICE

ENTRE

LE BARREAU DU RWANDA.

gT

LES CONSEILS DE LA DEFENSE
DE UWINKINDI JEAN

EN PRESENCE DU
6

MINISTERIE DE LA JUSTICE

CONTRAT NUMERO ......
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ENTRE LES SOUSSIGNES

Barreau du Rwanda, dont le Siége Social est établi & Kigali, District de
Kicukiro, représenté par Maitre Athanase Rutabingwa, Batonnier de
[’'Ordre , ci- aprés dénomé le BARREAU.

-
]

—
[y

Les Conscils de Delense de Jean Uwinkindi
I. Maitre Gatera Gashabana agissant aux fins des presentes en qualité de

Conseil Principal
2. Mailre Jean Baptiste Nyibizi agissant aux fins des présentes en qualité

de Co —Conseil, ci- aprés dénomé les CONSEILS

IEN PRESENCE DU
Ministére de la Justice dument représenté par le Secretaire Permanent /Mandaltaire

Général Adjoint ; ci- aprés dénomé le MINISTERE.

PREAMBULLE.
Considérant la necessite d’une assistance en justice devant les Tribunaux en faveur
des prévenus  pouwrsuivis d’avoir participé a la commission du crime du Génocide
contre les Tutsis et autres infractions connexes |, translerés au Rwanda dans ¢
cadre de la coopération judiciaire internationale ne disposant pas des moyens
[inanciers pour assurer la remuneration d’un Avocat

Considéranl la volonté conjointe du Barreau du Rwanda et du Ministere de la

Justice de promouvoir I'accés & la Justice pour tous
ILA ETE CONVENU ET ARRETE CE QUI SUIT:

Articlepremier: De 'objet du Contrat

Le présent contral concerne I’assislance judiciaire au bénéfice de Jean Uwinkindi,
poursuivi d’avoir participé a la commission du crime du génocide contre les Tutsi
el autres infractions connexes, lransféré au Rwanda dans le cadre de la
coopération judiciaire internationale ¢t ne disposant pas des moyens financiers

oy

pour assurer la remuneration d'un Conseil,

. g A
s »
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Article 2: De la durée du Contrat

Le présent contrat est conclu pour toute la durée de ’afTaire. .

Article 3 : DES OBLIGATIONS COMMUNES RECIPROQUES

3.1. Des Conseils de la Déflense

Les Conseils de la Délense s’engagent a ;

Assisler e prévenu Jean Uwinkindi devant les juridictions rwandaises a

tous les degrés et a toutes les étapes de la procédure;
Rendre comple au Barreau el au Ministére de la justice de tous les actes
accomplis en exécution de leurs prestations respectives.

Transmellre mensuellement au Barreau et au Ministére de la Justice des

rapports sur I’état d’avancement du dossier jusqu’a ce qu’une décision non

susceptible d’appel soil rendue

3,2 Du Barreau

S*occuper du suivi des aclivilés relatives & la gestion du dossier Uwinkindi

Jean.
Recueillir les avis des conseils de la défense sur toutes les orientations

susceptibles d’assurer au prévenu une défense irréprochable.
Suivre conjointement avec le Ministere de la Justice I'Etal d’avancement de

la procédure
Emettre des observalions ou recommandations sur les rapports regus en vue

de I"amélioration des activités d’aide légale dans le futur.

3.3 Du ministére de la Justice

Assurer conjointement avec le Barreau le suivi et I'évaluation des aclivités

des Conseils;
Pourvoir au financement de [’aide 1égale;
faciliter la communication entre les Conseils de la Défense ¢t les instances

judiciaires (Cour Supréme, ONPJ, Police Nationale, el les Prisons);
Payer les honoraires sclon le calendrier de paiement tel que prescrit a

I"article 4 du présent contrat.

i, « B
oy 1 qu
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Article 4 : Des honoraires.
Les Conseils de la Délense regoivent des honoraires sous forme d’un forfail
payable mensucllement sur présentation de la facture et du rapport de I’avancement

de I'altaire.
l¢ forfait des honoraires par Avocal est [ixé 4 un million des francs rwandais net

(1.000.000 Frw), payable mensuellement.

Article S : Des frais relatifs aux enquétes
Les [rais relalifs aux enquéles seront négociés entre les parties contraclantes cl

traités selon le cas.

Article 6 : De la révision du contrat
De commun accord, les parties pourront dans les six mois, si besoin en est, réviser

les termes du présent contral.

Article 71 De la résiliation du contrat
Pour des motils légitimes et surtout compte fenu de la complexité du litige chaque
partie se réserve le droit de procéder a sa résiliation, moyennant un préavis de (rois

mois.
l.orsque le contrat cst résilié, les Conscils sont tenus de remettre toules les piéces

du dossier aux confieres qui leur succédent dans la méme alfaire.

Article 8: Du Réglement de différends
En cas de contestation relative & D'interprétation ou a 'exéeution du présent

contrat, les parties privilégieronl un arrangement amiable.

e\ - x{) '{,
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Article 9: De ’Entrée en vigueur

Le présent contrat prend effet a compter du premier Novembre 2013.

LES CONSEILS DE LA DEFENSE

. Maitre Gatera Gashabana N Sl
' . -y
Maitre Jean Baptiste Niyibizi < Aol
‘ P

Jov

LE BARREAU DU RWAND/]( (i&’\ RWANDA
\I—-/> ASSOCIAT,

- Représenté par Maitre Ruta irrgwshdéha-na,
URUGAGA RWABXVOKA

P._Q,BO?(. 3762 KIGALI - Tel. 252580600
1 -mail s info@rwandabar.org.ew

! Wb vy & anca r
) e WY, MV,
, (laba 0rg.rw

Le BAtonnier

LE MINISTERE DIE LA JUSTICE. ~
o //" AN
Représenté par Monsicur Ruganintwali Pascal /6 \,)"/"

Scerétaire Permanent, Mandataire Général

Adjoint

1251



1250

ANNEX 8

Letter from Gatera Gashabana and Jean Baptiste
Niyibizi to the Permanent Secretary/Deputy
Attorney General of the Ministry of Justice, dated
8 December 2014, including opinions and
comments on the draft contract



. (32)
Barrister GATERA GASHABANA
Te): 0788303744
Barrister NIVIBIZI Jean Baptiste
Tel: 0788502007
ADVOCATES
Kigali, on 8th/12/2014

Madam the Fermanent Secretary/

. o o Deputy Attorney General -

RE: Opinjons and Comments on the draft
contract between MIN'IJUST and Defense Counsel

Madam the Permanent Secretary, -

We refer to our meeting of December 4, 2014 and to the draft confract, which you sent to us
so that we may share observations and commcnts thereon:

From the outset, we wish to mform you that thc same draft was sewnt to us for review on
01“/11/2013 Wc had in his time considered as the content of the draft olear] vxolatcs the-

Moreover, the amounts referred in Article 4 of that contract are &Sl
standards required for the defense of the accused in international C

Finally on 1“/1 1/2013 you made us take a.draft contract containing
one, which- was dismissed by agreement, the reason why we bad aj
contract which is in foree till today.

Our position remains unchanged afid therefore cannot be revoked.

Tor your information we hold you'in. Annex our humble opinions and observations thereon,
and wish you good reception,

Yours faithfully

Barrister Gatera GASHABANA Barrister NIYIBIZI Jean Baptiste,

Ce:

1249
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- The Minister of Justice

- Thc Prcsrdcnt of the Bar of Rwanda

- The Chairmen of thc Seat in RP0O002/12/HCCL: N'PPA V/UWH\KINDI Jean

l‘ihy\

) \“,ucr g
,°)‘lr Ct R \gﬁ
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Opinions and Comments on the draff confract of assistance and legat

represemiation
L. The Bar of Rwanda with legal help in its prerogatives should be part of this contract.
Indeed among the legal obligations it conteined legal assistance to the poor (Art. 59 of
Law No. 83/2013 of 09/11/2013° establishing the Bar Association m Rwanda and
determining its orgamzatlon and functioning), :

2. More after the Amicus Curiac signed by the Bat of Kigali represented by the president
of the Bar on 23/01/2012 in the case: the prosccutor v / UWINKINDI Jean, No ICTR-
2005-89-R11 bis, especially ip paragraph 25 (page 9), it is explicitly stated that the
legal aid fund of the Bar of Kipali is powered mainly by government subsidies.

3. In his affidavit in the case Munyagishari signed on 15/02/2011, the Minister of Justice
reiterated that his ministry is supporting the legal aid program of the Bar to indigents
whose cases are transferred to R wanda.

.4, Under the decision in case No. ICTR-2005-89-R11 a (par.141) of 06/06/2012
involved: Prosecutor v / UWINKINDI Jean, the Trial Chamber of the ICTR had

Kigali who said that the nght t6 legsl representation is prov1d°d in the Rwandan law
and guaranteed by = legal aid system which funding is sufficiently assured. ;

5. Based on the above arguments, the ICTR judges counsidered that the factual assertions
-of the.defense does not refute the affidavits of the Minister of Justice and the General
Secretary of the Supreme Court and believed that the assurance that sufficient funds
will be allocated bas been given in good fqth {par, 153 of the above e C350 gy

,.,c~

6. The ICTR Judgcs also reafﬁrmed the fundamcntal right to defest{ n fhese WOrd,s ""\'\
if it is obstructing the defense counsel of Yean UWINKINDI, sz» at ,Lt lS ot abla to—r
efficiently defend the interested, the removal order will be cpncel 0 3 ’
with Article I1a of Regulation. “(par. 170 of the case which refc{enc‘qs v & /

“7. It follows that the financial Contributions of the government in ‘a\m§o,ﬁ B
legal aid field must pass through the acccunts of the Bar and not thr: SHarounts
of lawyers, why the Bar should be party to the procedure for concluding the new

confract.

8. With particular regard to légal aid, the decision of the [CTR Appeal Chamber in that
case (par.84) could not be clearer "... if Rwanda had not allocaic enough funds,
affecting the right of the accuscd 1o a fair trial, the removal order would be, canoelcd. "

9, T’he draft contract that was submxttad to our appreciation contains amblgumes on the
number of [awyers 10 assign in an intemnational trisl; thé mair counsel end the co-
counsel, and, Article 3.1. outlmes the defense counsel; while the site reserved for
parties and signatories to the. contract allows reflected the preserice of a single lawyer.

Therefore, the

LRI

decided to defer based .on_allsgations supported by the prosecutor and the Bar of '

1247
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" question ishow a la.wyer can engage 8 habllny of Othe1s'7 (art, 64 of Law No. 45/2011
of 25/1 1/2011 governing contracts) .

10. The amount 'o'frhe fees of 15,000,000RwE planned of all legai proceedings in Article 4

* of the draft agreement had been denied by.the parties including yet the Ministry of

Justice. Why now return o that amount that the modality and the low level are no
longer need to express.

1. The average length of judicial p'i-bcccdings in the internationel trial is S years.

In this case, the two iawyers nppointcd The principal counsel and the Co-counsel would
provided their services in the servicing liability of their respectlve offices with serious

consequence of falling insolvent.

Indeed, the monthly fees allocated to each of them would be:

15.000,000Rwf = 125,000Rwf

2x12x5

And thc assessed amount cou]d not cover the monthly expenses of operzitmcr a Ia.w f rm

v

2. The hypothesw of‘ a confessron and guxlty pIca proccdurc was not conSJdcred by ﬂ-xe

Ministry of Justice, which could refease the same amount of 15,000,000Rwf to lawyers who
provided their services for a period not excecding one month,

3. However, there are references reliable to avoid mistakes include:

- The ICTR and mechanism have planned in their lists of legal counsel's fees from US § 80
to 8110 net per hour of service provided by a. counsel {Cf. Document attached pp 14-15).

All costs and disbursement remain the responsibility of these jo

- The scale of the ICC also provides for each legal couy
$110 net per hour. Also it must be noted that all cog
benefits are fully supported by the TCC

Jnmemmwdmemwwym&mnluwdde.eé
Jean UWINKINDL: ‘an assistance and legal represiQ
November / 2013 provides in Artxcle 4, fees, of 1,0

counsel,
- The new schedule of the Bar Association has set the hourly rate between 150,000Rwf and
300,000Rw gross by = legal counsel per service hour; with the po:sxblhty of 30% increase
in the cotnplox case like genocxde (Arts 35 and 36).

11, With these practices data and reliable refererices; also aware of the economic realities
of our country; it is our with all the modesty thal is fiecded lo offer the rigorous

application
i
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of the rules that govern us as the scale of the Bar regarding the hourly rate or to malke
use of precedant in the case ‘Prosecution v / Jean UWINKIND,

The draft contract stipulates in Article 4 paragraph 3 that the amount of
15,000,000R w1 includes alf costs of the legal counsel in the country. This provision is
not explicit on-survey costs within the country.

How can you fix & priori the costs of investigations ‘that are not scheduled, locahzcd and
specified?

13,

14,

15,

‘16,

20.

21.

.To close the chapter of the fees, it sho

. Article 3, Ib coutains terms could undermti

The movement within the country eannot be carried out in the same places and for the
same periods in different cases.

Consequently, the cost of investigations within the country should vary from one case
to another.

Exculpatory investigations to be conducted within ard outside the country must also
get funding to match these tasks, morcover, it must be emphasized that a]l potential
witnesses of Mr, Jean UWINKINDI reside ... ..... (cf. paragraph 153 of the decision
of 06/06/2012, Case No ICTR-2005-89-R11, bis cited above) )

o -thé investigation, it should be“noted ‘for-illustiative purpdses that thé TCTR dnd” -

mechanism aside a budget of US $ 100,000 net as legal counsel fees excluding
transport and accommodation costs, {Cf. Document attached p, 11).

.In our humble opinion, the cost of investigations should be made available in
accordance with the official rate applicable in the Rwandan administration, This-

shows how the defense would not in any location to.onth id in its claims.

i¥ ~U-~0‘l‘/‘

jﬁe 28 Rﬁk‘i‘z\éa\, jlat their disbursement

shouild be done on the legal aid fund e
account of the bar load for him to ciclwc‘1

;%ho n
and 4 of this). N

b
3

it may cbrifern (see also points 1
e

\¢ m&cp’éndef e of the legal profession
guaranteed by Article 48 paragzaph 1of L W— 8 jﬁgj of 11 September 2013
establishing the Bar Association in Rwanda and"dt!tc%nmmg its orgamzauon and
functioning and therefore undesirable.

The content of this provision is also incinded in logical terms in section C of the same
article.’

Article 3,2 of the draft. contract tends to give to the Minisiry of Jushce powers to
monitor and evaluaté the activities of legal counsels legally assigned to the Bar
Association of Rwanda (Article 59 of the Law on the aforemientioned) and must ipso

-facto be deletqd.

Article 6, paragraph 2 of the draft contrast contains points for the less obscure and
which are in flagrant violation of the sacrosanct principle of the independence of Jegal

counsel

%agf;a by the eriassociation or on the °

1245
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@32)

(Article 48 paragraph 1 of the Act establishing the Bar association aforesaid), the
constitutional principles of the presumption of innocence (Art.

cance]ed

19) and the

fundamental freedom. of _expression (Axt. 34) and consequently deserves to be

Finally, we consider that the project was propesed to us does not meet the concerns of
the defense counsel as had been reported at our meeting of December 4, 2014, We
remain at your disposal for any additional information you consider relevant to ask

and thark you for the aftention you p]ease to grant this.

Done at Kigali on 12%/08/2014

Barrister Gatera Gashabana

N Tmnsleted by Joseph KA.REGA Trans]ator NPPA.

- W PODr -
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Barrister Nz‘yibizi Jean Baptiste

2
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ANNEX 9

Minutes of a meeting on the agreement for the
defence of Uwinkindi Jean between the Minister of
Justice, Attorney General, President of the
Rwandan Bar Association, and the Permanent
Secretary/Deputy Attorney General, dated 6
January 2015
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22)
MINUTES OF THE MEETING ON THE AGKEEMENT
FOR THE DEFENCE OF UWINKINDI JEAN

Today Tuesday 06 January 2015, The Honourable Ministry of Justice and Attorney General
held a meeting with the President of the Bar Association Me Athanase RUTABINGW A; also
in attendance was the Permanent Secretary/Deputy Attorney General. The meeting airoed at
examining the agreement between MINIJUST, Me GATERA Gashabana and Me NIYIBLZ]

- Jean Baptiste and the Bar Association for the defence of Jean UWINKINDI who was

transferred to Rwanda and is being prosecuted for the crime of Genocide.

The Honourable Minisfer and Atiorney General starte& the meeting by recalling the reason
behind the disagreement between both parties on the amendment of the agreement. '

He explaired that MINIJUST wanted an amen'dment of the agreemént putting it in line with
thé legal aid policy and with other agreements $o that legal aid for thé defence of persons

) Lransferred to Rwanda may be lhe same smce ail thc accused are cqua.l

by UWINKINDI's defence for requesting for thg %
had no means left to represent UWINKINDIL

Recommendations of the meeting:

Those present at the meeting noted that:

1. Article 7 of the agreement between \h‘ign--nug‘* ATERA Gashabana, Me
NIYIBIZI and the Bar Association provides that in case of termination of the
agreement, a three months notice shall be grven the notice was given.

2. In aletter dated 22/12/201 4 MINIIUST gave a three months notice effective from the
date of reception of the letter by UWINKINDI's lawyers, and reminded them that
they must continude representing UWINKINDI during that period.as provided for in

. the agnscment.

3. The agreement remains valid till the end of the three months notice; this means that
besides representing UWINKINDL even negottanons between MINIJUST and his
defence lawyers should contmuc

4. Me GATERA and Me NIYIBIZI should continue representing UWINKINDI and they
will be remunerated for if, pursuant to the agreement.

12
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Done ar Kigali, on 06/01/2015

Chairman of the meeting:

BUSINGYT. Johnston [Signed]

Migister of Jusfice/Attorney General

. Transiated by: Tharcisse NYUKANVAGWE, MLitt, Oxon) .

Translator

T e
MUKULU Antonoe © .
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ANNEX 10

Public Prosecution v. Uwinkindi, The High Court,
The Specialised Chamber Trying International and
Cross-Border Crimes, case no. RP 0002/12/HCCI,
Decision, 6 February 2015



CHARGES AGAINST HIM:

2
THE HIGH COURT, THE SPECIALISED CHAMBER TRYING INTERNATIOINAL
AND CROSS-BORDER CRIMES, SITTING IN KIGALI, TRYING PENAL CASES
AT FIRST INSTANCE MADE THE FOLLOWING PUBLIC RULING ON CASE RP

-OOOZ/IZ/H.CCI' IN A PRE-TRIAL CASE ON 06/02/2015:

THE PROSECUTOR
VQ]'SUS
THE ACCUSED:

Jean UWINKINDI son of Subwanone and Ntizisigwa, born in 1951 at Rutsiro in former

- Kibuye Prefecture in the Republic of Rwanda, up to 1994 he was residing in former Kigali

Ngali, in Kanzenze Commune, Kayumba Sector, Gatare Cel], married to Kabangra Rose and
they have eight (8) children, pastor, Rwandan, owns no assets, currently detained in Kigali
Central Prison after being transferred to Rwanda by the International Crnnma] Trlbunal for

HI SHAMUNDI Issacar.

Code in Rwanda, Article 1 and 3 (c¢) of the "Conventlon for ¥t

of the Crime of Genocide';
- The Crime of extermination as a crime against humanity provided for and punishable under

Article 120 par. 2 as well as Article 121 of the Penal Code of Rwanda.

I. NATURE OF THE CASE

1. On 05/02/2015, Jean UWINKINDI informed the court that he does not have legal counse]
because those assigned to him by the Bar Association are noi his legal counsel. He claimed
that they were appointed unlawfully because he is the one to choose his legal counsels from

the list ofthe Rwanda Bar Association,

2. The Prosecutor declared that there is no law that stipulates that an indigent accused person
who doesn't have means to pay his/her legal counsel should choose himself his legal counsel,

that it is the Bar Association which assigns him/lier legal counsel.

: reventlon and Punishment.

1239
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- requests the Court to order the Bar Association to give him the Tist of lawyerdz

1238
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3. Ther efore, the court shall examine whether assigning legal counsel to Jean UWINKINDIT is
unlawful,

L ANALYSIS OF CASE ISSUE

4. On 21/01/2015, after noting that Jean UWINKINDI had no legal counsels because
Barrister GATERA GASHABANA and Barrister Jean Baptlste Niyibizi had withdrawn from
the hearing, the court decided to request the concerned authority to assist hun in finding

legal counsel.

5. On 05/02/2015, Jean UWINKINDI appeared. before. the court with Barrister
NGABONZIZA Joseph and Barrister HISHAMUNDA Issacar, both appointed by the Bar
Association as legal counsels to replace Barrister GATERA GASHABANA and Barrister

Jean Baptiste Niyibizi. N
6. 7] ean UWINKINDI informed.the court that Barrister NGABONZIZA Joseph and Barrister -

.. .HISHAMUNDA Issacar are not his legal ¢ounsels because he had realized that they were

appointed in breach of Article 14 paragraph 6 of Organic Law N° 09/2013/OL of 16/06/2013

~on the transfer of cases to the Republic of Rwanda from Intenational Criminal Tribunal of

that even for those assigned to him there was no evidence that they are lawyers/sif
not appear on the list of lawyers which 'was submitted to him on 26/04/201/&fK

make his own choice of lawyers just like it was done when he first came to Rwiggiag

7. Barrister HISHAMUNDA Issacar and Barrister NGABONZIZA Joseph
appeared in this case as lawyers chosen by the Bar Association to defend Jean
and that it was their duty to abide by the Bar Association's request.

8. The Prosecutor argued that Article 14 paragraph 6 of the Organic Law N° 09/2013/OL of
16/06/2013 on the transfer of cases to the Republic of Rwanda from International Criminal

“Tribunal of Rwanda and other states, as amended and modified to-date stipulates that the

accused person can choose his legal counsel when he has the means to pay them, in case the
accused person does not have legal representation, the Bar association assigns it to him. This
matches with decisions of International Criminal Tnbunal for the former Yougoslavia and
even Rwanda

9. Therefore, they concluded that since the Bar Association has already provided him with
legal counsels but Jean UWINKINDI does not want them, the following alternatives are left:
to look for a legal counsel and pay him/her, to plead without legal counsel, or to withdraw the

argument and let the trial proceed.



@)

10. Article 14 paragraph 6 of the Organic Law N° 47/2013 of 16/06/2013 on the transfer of
cases to the Republic of Rwanda stipulates that "the accused person transferred lo Rwanda

Jrom ICTR, Mechanism or other states, has the right to legal counsel of his/her choice irn any

examination; in case he/she has no means 1o pay, he/she shall be entitled to legal

representation.”

11. The Court notes that pursuant to this article, the right to choose a legal counsel is granted
to a person with means to pay hinvher, Consequently an indigent person should be assigned
with legal assistance free -of charge by the Bar Association. This was adopted during
AKAYESU Jean Paul's trial ruled by the International Tribunal for Rwanda, where they say
that the fact that the accused person is assigned with legal assistance free of charge, does not

grant him the right to be provided with legal assistance of his/her own choice, because the -
- accused person with means to pay is the one who is glanted the right of making his/her own .

choice,

12. The Court also observed that even if Jean UWINKINDI while assigning him with new
legal counsels, the Bar Association should submit him the list of legal counsels so that he

may make his choice as it was done upon his arrival in Rwanda, .this was not done in.
accordance to’ any law and he should therefore ot consider it as a legitimate nght This was

also the decision taken in AKAYESU Jean Paul's case mentioned above where the court
registrar allowed an indigent accused person to make a choice of legal counsel from the list of
lawyers, the court registrar is not obliged to respect such a choice; that mstead he/she could
use his/her dlscretxon and in the interest of justice, hias the power to respect it or not*.

. 13. Therefore, the Court notes that the Bar Association has the authorxty to assign legal

shoERatserefore Jean

counsel to Jean UWINKINDI without allowing him to make his3 LS

UWINKINDI's declarations that,. as an indigent person he wg
unlawfully and that they cannot defend him, are groundless.

III. THE COURT'S RULING

14. The Court hereby confirms that Barrister NGABONZIZA ¢
HISHAMUNDA Issacar were Ieaally appomted by the Bar Association as Jean UWINKINDI

's legal counsels.

15. The Court has decided that the trial should continue.
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IT WAS SO RULED AND PRONOUNCED IN PUBLIC TODAY 06/02/2015
NGENDAKURIYO R. Alice [Signed]
President

Sé -
NSANZIMANA Fidéle [Signed] KANYEGERI Timothée [Signed]

Judge © . Judge

Sé

MUKAMANA Patricie [Signed] /47,
Court registrar ’

Certified cop'y. authentic to the origiﬁél' '
Done at Kigali on...06/02/2015
Court registrar [Signed]

Translated by Nadine NDUWIMANA
Trauaslator

v?.t,/w
Appos See ¢f. ~Conge

e 0. . za&§§‘
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ANNEX 11

Uwinkindi v. Public Prosecution, The Supreme

Court Sise at Kigali, Trying Criminal Cases, case
no. RPA 0011/15/CS, Decision, 24 April 2015



'CHARGES AGAINST HIM:

COURT JUDGMENT RPA 0011/15/CS , page 1

SUPREME COURT SISE AT KIGALI, TRYING CRIMINAL CASES, RULED IN
PUBLIC THE CASE RPA 0011/15/CS ON 24/4/2015 AS FOLLOWS:

IN TRIAL:

THE PUBLIC PROSECUTION

 VERSUS

THE ACCUSED:

Jean UWINKINDI ( the appellant), son of Subwanone and Ntizisigwa, born in 1951 at Rutsiro in
the former Kibuye Prefecture in the Republic of Rwanda, up to 1994 he was residing in the

1234

former Kigali. Ngali; in-Kanzerize Commune, ‘Kayumba Sector, -Gatare [Cell, married fo . ..

-Kabagwira Rose and they have eight (8) children, pastor, Rwandan, owns no assets, currently

detained in kigali Central Prison after being transferred to Rwanda by the International Criminal
Tribunal for Rwanda so that he may be prosecuted for the crimes he is su
committed in Rwanda. ’

Penal Code in Rwanda, article™ 7
Punishment of the Crime of Genocide
o The Crime of extermination as a crime against Humahity‘provided for and punishable

under the article 120 part 2 as well as article 121of the Penal Code of Rwanda.

(Appealing an interlocutory judgment in the case n° RP 0002/12/HCCI ruled on 06/02/2015
by the High Court, the Specialized Chamber Trying International and Cross-border

Crimes)

! The dec:‘ision of the General Assembly of the United Nations N° 206 (iii) of 09/12/1948 ratified by Rwanda and
incorporated in Rwanda Laws by the Decree Law n° 08/75 of 12/02/1975, incorporated in O_fﬁcial Gazette of

Rwanda (1975), p. 230.

=

spected of having



L

THE NATURE OF THE CASE

. On 21/01/2015, after noting that his legal couns:ls namely Barrister GATERA

GASHABANA and Barrister NIYIBIZI Jean Baptiste withdraw from the trial, the
High Cowrt Specialized Chamber trying International and Cross-border Crimes

(HCCI) ruled that the concerned organs support UWINKINDI Jean to get legal

representation.

. On 05/02/2015, UWINKINDI Jean appeared before the High Court with Barrister

NGABONZIZA Joseph and HISHAMUNDA  Isacaar appointed as his legal counsels

by the Bar Association. At this time, UWINKINDI Jean submitted an objection of

having been assigned legal counsels unlawfully because he didn’t elect his self-
presentation.

. In the interlocutory judgment n° RP 0002/12/HCCI of 06/02/2015, the High Court

(HCCD) adopted that Barrister NGABONZIZA Joseph and HISHAMUNDA Isacaar
were lawﬁ;lly appomted by the Bar Asso<:1at10n

. Whllc makmg decision, that court based on the artlcle 14 paragraph 6 of the Law n°

47/2013 of 16/06/2013 related to Transfeg‘ ofﬁGqses to the Republic of Rwanda,

noted that the right to make his/her ovyrf r‘{é'hﬂa’flggal counsel] is entitled to the
accused who cau financially bear the CTL In 7case he/she hﬁs uo means to pay, he/she, shall

be entitled to legal representation;

,'r

.':l... -’>1

. That Court based also on AKAYESI‘J Jean Paul’ Judgrnei;y’{'uled by ICTR and noted

that although upon his arrival in Rwanda, UWINKNDI ean was presented a list of
legal counsels and made his own choosmg, fhs ‘nG€s command so that he considers

it as an absolute right.

. UWINKINDI Jean. appealed agaif_ist that judgment to the Supreme Court on

03/03/20135, claiming that he was deprived of his right to defense provided under the
article 18, paragraph (3) of the National Constitution, article 150, 3% of the Law n°
30/2013 of 24/05/2013 related to the Code of Criminal Procedure, and article 14, 6°

of the Law n° 47/2013 of 16/06/2013 related to Transfer of Cases in the Republic of .

Rwanda,

. The Public Prosecution submitted the objection related to the inadmissibility of

UWINKINDI Jean’s appeal because it was submitted unlawfully; however in case
the Court understands it otherwise, may adopt that this appeal is unfounded.

-
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8. The hearings on that appeal was scheduled on 9/03/2015, but on that day the case
was not ruled because Barrister GATERA GASHABANA and Barrister NIYIBIZI
Jean Baptiste brought by UWINKINDI Jean to legally represent him were not
allowed to plead because they have not yet pay the civil fine charged by the Court.
The hearing was postponed on 6/4/2015. On that day, after noting that this time
UWINKINDI Jean’s legal counsels have implemented the decision of the Court; the

“hearing was held in public UWINKIND] Jean appeared before the court with his
legal counsels Barrister GATERA GASHABANA and Barrister NIYIBIZI Jean
Baptiste, the Public Prosecution represented by RUBERWA Bonaventure in
collaboration with MUTANGANA Jean Bosco, all Prosecutors at National Level.

II.  ANALYSIS OF CASE ISSUES
A. Examining if the appeal of UWINKINDI Jean was submitted unlawfully

9. The Prosecutors said that based on the article 162 of the Law n° 21/2012 of
14/06/2012 related to the Civil, Commercial, Labor and Administrative Procedures,

- the appeal against an interlocutory judgment shall be made only.jointly with the final .
judgment. They also say that this view is contained in article 34,10° of the Organic
Law N° 03/2012/0L of 13/06/2012 determining the Organization, Functioning and

Jurisdiction of the Supreme Court forbidding the Chief Registrar of the Supreme
Court to receive an appeal on interlocutory judgment which is not lodged jointly
with the final judgment. They end fenting the Court the make the decision

" based on the general provisions of &
Law related to the Transfer of C
way the appeal may be made.

 § £ .. M v {
10. UWINKINDI Jean argues that this\objeofior dig“pbi consider the articles he based

Transfer of Cases in the Republic of RwénteFthat specifies that in the event of any
inconsistency between this Law and any other ordinary Law, the provisions of this
Law shall prevail. He also said that based on the article 180 of the Law related to the
Civil, Commercial, Labor and Administrative Procedures, the trial proceedings
should have been suspended till the examination of the appeal, because among the
points he appealed against, there is an important issue which may disrupt the trial on
the merits because the hearing shall not go on if he have not a legal counsel, that in

such case he may not even has a trial.
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Barrister NTYIBIZI Jean Baptiste comments that on behalf of the legal counsels, the
objection of the inadmissibility of the appeal is unproven because UWINKINDI Jean

-appealed based on the article 18 of the related to Transfer of Cases in the Republic of

Rwanda granting the right to both the prosecution and the accused to appeal against
any decision taken by the High Court, and UWINKINDI Jean did it. He goes on and
says that he is highlighting it because UWINKINDI Jean was deprived of the right to
defense as provided by the National Constitution of the Republic of Rwanda which
stipulates that the right to defense is absolute at all levels and degrees of proceedings

* before administrative, judicial and all other decision making organs.

12.

He also declares that the article 162 of the Law related to the Civil, Commercial,
Labor and Administrative Procedures should not be based on because it is not related

" to criminal proceedings, that furthermore as this casé was transferred to Rwanda by

13.

14.

15.

the International Criminal Tribunal for Rwanda, there is a Special Law specifying
the way these cases should be judged, this is the one which has to be respected
before resorting to the common Law in case there is a contradiction. He comments
that it is in that context that basing on the article 18 of the Law related to Transfer of

. .Cases to the Republic of Rwanda, UWINKINDI Jean has the.right to elect his self- - .

representation, that also there is no restriction preventing him from appealing that
decision which deprived him of that right.

He ends up sating that the article 34 © of the ‘Organic Law determining the

Barrister GATERA GASHABW
Prosecution is unproven becaust
that instead basing on the article T4 aieihs ,

Political Rights ratified by the Republic of Rwanda in 1975, this is an final decision
which was already a law on the objections presented regarding the right to defense of
Uwinkindi which he was deprived of while the article 18 of the National
Constitution of the Republic of Rwanda and article 14 of the Law related to the
Transfer of Cases to the Republic of Rwanda grants him the right to elect his self-

representation.

He concludes that the article 18 of the Law related to the Transfer of Cases to the
Republic of Rwanda is a Special Law granting to Uwinkindi and any other plaintiff
the right to appeal'against any decision, that appeal may suspend the final judgment
while waiting for the decision from the Court at higher level, that therefore the

1231
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allegations saying that he (U wmkmdt) shall wait the decision of the trial on the merit
are unpersuasive.

LEGAL CONCLUSIONS

16. The article 3, first paragraph of the Law n° 47/2013 of 16/06/2013 related to the
Transfer of Cases to the Republic of Rwanda specifies that ‘This Law applies in
matters concerning transfer of cases to the Republic of Rwanda from the Mechanism
and from other States, relating to crime of genocide perpetraied against Tutsi and

other crimes against humanity,’

17. The article 18 of the Law n® 47/2013 of 16/06/2013 above mentioned, stipulates that -

‘Both the prosecution and the accused have the right to appeal against any decision

F,\ taken by the High Court upon one or all of the following grounds:
: j 1° an error on a guestion of law invalidating the decision;
2° an ervor of fact which has occasioned a miscarriage of justice.
The Supreme Court may uphold or invalidate some or all of the decxszons of the High
- Court.. Where necessary, it may order-the High Coirt to review the-case.” .

18. The article 27 of the Law n°® 47/2013 of 16/06/2013 akove mentioiled, provided that
‘In the event of any inconsistency between this Law and any other ordinary law, the

provisions of this Law shall prevail.’

19. The article 34, 10° of the Organic Law n° 03/2012/0OL determining the Organization,
Functioning and Jurisdiction of the Suprcme Court, stipulates thét ’The Chief

J

‘However, the appeal against an mterlacutory Judgment shall be made only Jozm‘ly
 with the final judgment. In this case, the time limit for appealing against the
interlocutory judgment starts runming from the date on which the ﬁnal Judgment was

notified to the party.’

21. Regarding this case, the court notes that as this claim was received through the
normal procedure of submitting claims, the Chief Registrar received it and registered
it, the President of the Supreme Court has scl}eduled the day of tye hearing, the

—

N

D
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23.

24,

25.

decision of the Chief Register becomes final, and thus there is no reason to come
back to it.

i
.

The Court notes also that as the article 18 of the Law n° 47/2013 of 16/06/2013
above mentioned stipulates that any decision taken by the High Court may be
appealed against, and this is the law that shall be respected regardless the provisions
of other laws in case of inconsistencies, UWINKINDI Jean had the right to appeal
against a decision made by the High Court Specialized Chamber trying International
and Cross-border Crimes (HCCI), with regard to legal representation.

The Court finds out also that apart from the explanations in the above paragraph, the .

appealed judgment was called interlocutory judgment, if you really examine it, you
note that it was not at the level of interlocutory judgment mentioned in' the article
162 of the n° 21/2012 of 14/06/2012 mentioned above, because this judgment was
made in a final way in the context of closing the discussions raised with regard to the
issue of legal representation of Uwinkindi Jean in 'Jigh Court, while interlocutory
Judgment are Judgment whxch settles out issues related to the trial in questlon

thle hlgh.hghtmg the diﬁ'ercnce between those cases, the expens in Law declares
that the final judgment seftles out discussions to the extent that it will not be

necessary to come back to it, whereas interlocutory judgment on it§ turn do not settle
out an issue instead these are decision made in the mid of the trial proceedings

aiming at protecting some interest before t}i,es trial starts (prov1s1onary Jjudgment) or
J!

allows to gather the required elcmen% >

hearing)?. > 2

E thel objections related to the
KIND

Following the above clarificatioris§ e
Y- I Jean raised by the Public

inadmissibility of the appeal sub ktle
Prosecution is unfounded, his appeak;

B. Assessing if UWINKINDI Jean has the right to elect his self-representation

26.

UWINKINDI Jean argues that his appeal grounds is_specifically based on the right
to defense provided by the Law, that on 5/2/2015 he was unexpectedly compelled to
plead, compelled to accept unknown legal counsel iie doesn’t know in which way
they are involved in his case because he didn’t elect them after being deprived of his
current ones, he said that this was done against the article 18 of the National

" ? Jacques Ghestin, Gilles Goubeaux avec le concours de Murlel Fabre-Magnan Traité de Droit Civil, Introduction
General, 4""‘ Edition, P. 588, Para. 617 in fine.
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27.

Constitution of the Republic of Rwanda, the Law n° 30/2013 of 24/5/2013 related to
the Code of Criminal Procedure, article 14 of the Law n°® 47/2013 of 16/06/2013
related to Transfer of Cases in the Republic of Rwanda.

He also coﬁments that Barrister HISHAMUNDA Isacaar and Barrister
NGABONZIZA Joseph, appointed by the Bar Association, even if he was not

involved in their appointment and he is criticizing if, they don’t have the capacity to

28.

plead a case like this one because Barrister NGABONZIZA Joseph has not the

required experience, whereas Barrister HISHAMUNDA Isacaar the primary Court of
Nyarugunga decided that he has no capacity to plead in such cases.

He said his case was almost at the final level because it was at the level of listening
to witnesses; it is at that period that his legal counsels were suspended by the Court,

" while he was transferred from Arusha hoping to get equitable justice as guaranteed

29.
" received: jurisprudence while the hearirig- was closed, and-hé was not allowed to, . -

" benefited from it such as !

30.

by Rwanda.,

UWINKINDI Jean also saiﬂ that three errors océurred, the latter are as the Court

defend on them, the fact that he hasn’t reject legal counsels instead the Court
disr_nissed his legal counsels, this is different from AKAYESU’s case discussed in

‘jurisprudence’ because he rejected them and the fact that the Court neglects the’

article 16 of the National Constitution of the Republic of Rwanda which stipulatés
that all human beings are equal before the law. They- shall enjoy, without any
discrimination, equal protection of the Law, he said that he was not provided with

one it happened on 25/03/2015.

hearing should continue from where'it® nded, otherwise he should be given

the list for electing his self-réprqsentation, but they shall be granted sufficient time to

l prepare the trial, it will be like starting again because he is charged of important

31

crimes.

Barrister NIYIBIZI Jean Baptiste supports UWINKINDI Jean’s allegations saying
that his client was deprived of the right to legal defense of his own choosing after
making the decision that he has no legal counsels, that electing self-representation
was ordinarily respected, that he even has a letter appointing him in the case of
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MUNYAGISHARI after being elected by him, that this is the normal procedure
respected in International Courts including Arusha.

32. He said that the ‘jurisprudence’ submitted by the Public Prosecution is not consistent
with UWINKINDI Jean’s case, because he doesn’t want to change the legal counsels
like AKAYESU whose request was not approved in the context of a fair justice,
instead he wants to keep his legal counsels always in the same context of a fair

Jjustice.

33. He also argues as that jurisprudence the Court based on it to make a decision, it
should not base on it since it was submitted a.ﬁez closing the trial proceedings
without resuming the hearing so that even UWINKINDI Jean comments on it, that
this is against the article 18 of the National Constitution of the Republic of Rwanda,

34, Regarding the furisprudence’ above mentioned, the grounds compe]ling the
International Criminal Tribunal for Rwanda refused to AKAYESU to change the
legal counsels, it argued that it is in the context of having a smooth running of the
hearing, he thus wondering the reasons why Uwinkindi Jean’s legal counsels should
be changed while they have been in this case for two years and six months, they

35. He ended requesting the Court to letU @ ] llaboratmg with the
existing. legal counsels, because the ne < IhE Court, apart from not
electing them they don’t have 10 years’ e}g_ f’ﬁ;,:m sfiired for pleading in such

cases.

Gﬁj 36. Barrister GATERA GASHABANA on his behalf argues that the High Court makes a
it mistake, interprets wrongly the article 14,6° related to the Transfer of cases in the
Republic of Rwanda, it specifies that shall be entitlement to counsel of his/her choice:
if he/she can financially bear the cost. In case he/she has no means to pay, he/she
shall be entitled to legal representation by the Court. He said that this is not right
basing on the principle in the article 14 (d) of the International Convention on Civil
and Political Rights which specifies that all people are equal before the court, they
shall be represented by their self-representation, either they can financiaily bear the
cost or not, that this Conventions are first applied before Rwandan laws.

}w,



37. Barrister GATERA GASHABANA declares that the Bar Association respects is

granting the principle to the plaintiff a legal counsel of his own choosing that the

authorities should do everything possible for respecting this principle. He goes on

38.

39,

40,

41.

explaining that the High Cowrt made a decision against this principle, that

UWINKINDI Jean’s legal counsels of his own choosing were sacked by the Court .

on the basis of the guidelines contained in the letter from the Ministry of Justice, that
such procedures are against the National Constitution because the Judicial Power is
independent, they are requesting the Executive Power for not interfering in justice
matters. He ended up requesting that UWINKINDI Jean should be legally
represented by legal counsels of his own choosmg because the laws allowed it to

him.

The Prosecutors argue that the right to legal counsel of his/her own choosing in court
is not absolute, especially that an indigent with no means to bear the cost, that for
such a person to be granted legal assistance in court has procedures to be followed,
that the Bar Association a551gns legal counsels, Ministry of Justice prov1des fees to

pay them.

The Prosecutors explams that regardmg UWINKINDI Jean as well as others who
were transferred by the International Court Tribunal for Rwanda sited at Arusha
even other mechanisms, the Ministry of Justice has now set payment plan of fifteen
million (15.000.000) per each case till it is closed, but that this plan started when
Barrister GATERA GASHABANA and Barrister NIYIBIZI Jean Baptiste already
had an agreement contract of being paid one million (1.000.000) per month till the
case is closed, when they were présented_this new plan, they rejected it and ‘the

instead, the contract agreemenf $hg¥ 3
because of a misunderstanding] ¥ &~

of the Law n° 47/2013 of 16/06/2013 related to the Transfer of Cases in the Repubhc
of Rwanda specifies that in case the accused has no means to bear the cost of a legal
counsel, he is assigned them, that in such a case he/ she is not allowed to elect his

self-representation, thus, this is what happened.

They highlight that such issues were raised in international courts and decisions were
made on them, that the so-called right to counsel those courts explained that the
accused has a right to elect self-representation but that right is not unlimited and may
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be denied where for instance the election is made mid trial and has the potential to
seriously disrupt the proceedings. They rcfcr to this in the appeal trial of Krajisnic,

paragraph 118.

42. They also say that those courts explain that if an accused elects self-representation,
he forfeits the right to legal assistance, even if he is indigent. This refers to Vojslav
Seselj: case in relation with Contempt of Court, Case number IT -03-67-RR77.4-A

Paragraph 39.

43. Anotlier example presented by Prosecutors, is related to the Intemational Criminal
Tribunal for Rwanda which made the decision that the right of an indigent defendant
to effective representation does not entitle him to choose his own counsel. The right
to choose counsel applies only to those accused who can financially bear the costs of
counsel. This refers to the case of NAHIMANA and his friends in appeal, the case of
KAMBANDA in appeal and that of AKAYESU in appeal. )

- 44, While focusing on -the fact that the- accused can.elect his self-representation, the -

Prosecutors refer again on the decision made by the International Criminal Tribunal
for Rwanda, where during AKAYESU case the judge declared that although an
indigent accused may choose from aniong a list of counsel generated by the registrar,
the registrar is not necessarily bound by the indigent accused’s wishes. The
accused’s choice regarding counsel ‘should be respected’ but the registrar may
decide not to appoint the accused first choice of Gounsel, if there are sufficient

grounds ovemdmg the accused’s preference.” That an accused would have preferred
5 garrant intervention by the Appeals
sh he exercised in the interest of

gnjed UWINKINDI Jean’s legal

wly/legal counsels of his choice, yet

i 5‘-&' ~{€rminated on the basis of a
misunderstanding from both s1des they note ‘that he (Uwinkindi) should accept the
legal counsels assigned by the Bar Association namely Barrister HISHAMUNDA
Isacaar and Barrister NGABONZIZA Joseph because their appointment was done in
the interest of justice since the existing legal counsels withdrew from the case,

 otherwise he should elect others and bears the costs. They explain that this is the
same decision made in the case of NAHIMANA versus the Prosecution in ICTR,
where the Court ruled that the appointment of new counsel cannot take place until
existing counsel withdraws his or her representation.

~2d
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46: They end up saying that UWINKINDI Jean should not base on the article 39 of the
Code of Criminal Procedure specifying that any person held in custody by the
Judicial Police shall have the right to legal counsel and to communicate with
him/her. If a suspect is unable to find a legal counsel, the Judicial Police Officer or
the Prosecutor shall inform the Chairperson of the Bar Association so that he/she
assigns a legal counsel for the suspect. The suspect shall have the right to accept or
refuse to be represented by such a legal counsel. ’I‘hey argue that UWINKINDI Jean
has no right to refuse a legal counsels assigned by the Bar Association based on that
article because currently he is not in custody by the judicial Police.

Legal conclusion

47. The article 14.3 (d) of the International Conventions on Civil and Political Rights,
stipulating that any accused of a criminal offense has the right, in full right at least to

~ the following advantages: [...... ] d) to personally be present during trial proceedings

.* to self-defense or to be granted a counsel bf his/her. choice; if he/she does nothavea ..
legal counsel, to -be notified to have one free of charge if he does not bear the

financial cost.

48. The article 14.6° of the Law n° 47/2013 of 16/06/2013 related to Transfer of Cases to
the Republic of Rwanda specifies that ‘the accused person in the case transferred by
ICTR, by the Mechamsm or by othe s wanda shall be guaranteed the

(:.. legal counsels Barrister HISHA f adrg
(M) Joseph assigned to UWINK]NDI S G ,1, are appomtcd lawfully because

50. The Court observes that on 21/01/2015 after that the High Court Specialized
Chamber Trialing International and Cross-border Crimes, noted that UWINKINDI
Jean has no longer legal counsels made the decision to write to the President of the
Bar association requesting for assigning him legal counsels because he is indigent, .
then on 29/01/2015, he appointed Barrister HISHAMUNDA Isacaar and Barrister
NGABONZIZA Joseph. However, on 5/2/2015 once in Court for starting their

" duties, UWINKINDI Jean rejected them alleging that they are appointed unlawfully
because he didn’t elect them, the Court made the decision that they must defend him

because they were appointed lawfully.



S1.

52.

53.

. the cost, he/she has the right, in the interest of justice, to be legally represented free’

55.

During this trial proceedings in this Court, both side, either the Prosecution nor
UWINKINDI Jean and his witnesses,' they agree on the articles of the law above
mentioned, debates raised from the understandings of each side on those articles
where the Public Prosecution declares that if the accused has no financial means to
bear the cost of a legal counsel forfeits the right to “elect self-representation, on the
other side, UWINKINDI Jean and his legal counsels claim that although he is
indigent, the accused keeps the nghts to elect self-representation and the concerned

organs bear the costs.

The Court finds out that the analysis of the articie 14.3 (d) of the International
Convention on Civil and Political Rights and article 14.6° of the Law n° 47/2013 of
16/06/2013 related to the Transfer of Cases in the Republic of Rwanda, highlights
without confusion that an accused has the right to elect self-representation if only he
can bear the financial cost, but in case he/she has no means to pay, he/she shall be
entitled to legal represenfatxon This means that concerned organs appomt them (the

- Bar Association), without necessarily involving him

The Court observes that although in the functioning of those organs, in some
occasions while assigning the indigent accused a legal counsel, he is given the flow

above mentioned, states that, ool
representation, this does not grant/dynfer the'ri &' Je’s choosing,

confirm that the accused has the right to eleet Tre ly self—representanon, in case he

can bear the financial costs. If he/she is an indigent, he is offered a legal assistance
from the Bar, in the interest of justice. This also emphasxzed by other experts who
confirmed that the accused on one hand has the right to plead in person or by-a legal
counsel of his/her own chodsing, on the other hand if he/she cannot financially bear

of charge by a counsel appointed by concerned organs.

Experts in law while explaining this article, Doydas Vitkaus and Grigory Dikov, in
their publication called ‘La protection du droit 4 un procés équitable par la
convention européenne des droits de 1’homme’ (Protection of right for a fair trial by
the European convention on human rights) on page 105, last paragraph, they also
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explained that those entitled.to the right of electing self-representation are those who.

can financially bear the cost (Campbell et Fell), that those who need assistance are
not entitled to that right (Krempovskij, dec.). They furthermore argue that in case the
appointed legal counsel is not performing well his duties, the concerned organs have

the responsibility to replace him.

56. Apart from the arguments from the international conventions and laws above

'57.

58.
~elect self-representation, the appel

59.

mentioned, there exist decisions which were made in cases judged by others courts
on the issue regarding the legal assistance of an indigent accused, we are hereby
focusing especially on cases ruled by the International Court Tribunal for Rwanda.
In the case of Jean-Paul AKAYESU, on that issue, the Court sentenced that it found
that in general the right to legal assistance is not related with the right to elect self-
representanon that instead it is entitled to the accused who can ﬁnancjally bear the

cost.

This court decision continues arguipg that the legal counsel of the indigent accused

is appointed by the Court Registrar selecting him on the list of available legal .

counsels who fulfill the Tequirements-of the ‘Coust. It adds that. in- general the
indigent accused elects his self-representation on that list therefore the Court

Regxstrar considers his c.howe while a551gmng h1m a legal counsel. However, the
L ot necessanly bound by the

etion,- which he exercised in

the interest of justice.
Regarding KAMBANDA Jean’s

that right, in other case he is dep fi‘:ﬁ ;-'t!.‘r £250r trial. On this issue, the appeal

Chamber of the International Criminal Tun for Rwanda referred to the analysis -
of the First Chamber regarding NTAKIRUTIMANA’s case with respect to the

interpretation of its Regulations and Statutes at the saxe time with relevant decisions
made by the Human Rights Committee and Organs of European Conventions on

Human Rxghts concluded that the right to legal assistance does not confer the nght

to elect self-representation.

Conceming this case, regarding the way Barrister GATERA GASHABANA and
Barrister NIYIBIZI Jean Baptiste who were UWINKINDI Jean’s legal counsels
withdrew from the case, the court notes that this issae should not be examined at
appeal level because it is not highlighted that it has been first discussed in the

appealed judgment for making a decision, especlally that an appeal intends to'

criticize the court ruling made at first Ievel

ey
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60. Regarding UWINKINDI Jean's allegations that tﬁe Court based on the document

61.

62.

talking of AKAYESU Jean Paul’s case submitted by the Public Prosecution afier the
hearing, the Supreme Court finds that he is not providing any evidence proving that
this document was submitted by the Public Prosecuiion because the Court should has
get it from elsewhere aiming at grounding its decision.

Concerning the issue of competency of Barrister HISHAMUNDA. Isacaar and
Barrister NGABONZIZA Joseph, UWINKINDI Jean is claiming that apart from he

did not elect them, but they don’t even have the ability to plead a case like this, -

because Nyarugunga Primary Court made the decision that Barmister
HISHAMUNDA Isacaar has not the competency to plead such cases and Barrister
NGABONZIZA Joseph has no experience. The Court notes that he should not
criticize their competency in case they were appointed by the President of the Bar
Association, who is in charge of leading and following up on a daily basis activities
of the Bar found them competent. In addition, UWINKINDI Jean did not let them
start their duties of represénting him legally and. then probably in the mid after

-assessing- their working -approach, he- may criticiz.'re them er even the Court may

alleging it only, UWINKINDI Jean did no ,:,,.- 7 ,;; 2
that Barrister HISHAMUNDA Isacaar is i .
g Z i\

Regarding the allegations from Barrister N
UWINKINDI Jean, specifying that althoughyth :
Paul ruling which is not similar to UWINKJ) M; Jamteface
his legal counsels while AKAYESU Jean Paul rej&gted them wishing to change
them. The Supreme Court notes that these allegations are unproven because the

' reason behind AKAYESU Jean Paul’s case was to assess in general if an indigent

63.

accused has the ﬁght to elect self-representation, that court ruled that the. Chief
Registrar of the Court while appointing a legal counszl, is not necessarily bounded to
respect the accused’s wishes, because apart from requesting for a fair justice, he
should also care about the good management of the funds of the Court.

Therefore, concerning Barrister GATERA GASHABANA's allegations that the

Court misinterpreted the article 14,6° of the Law n® 47/2013 of 16/06/2013 related to .

Transfer to the Republic of Rwanda, claiming that the article 14 (d) of the
International Convention on Civil and Political Rights should be analyzed, the Court

notes that based on the evidences above mentioned, if they interprets in parallel with

the contents of the International Conventions and other decisions made by the courts
above mentioned, certainly the accused who has the unlimited right to elect self-
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representation, is the one who can financially bear the cost, that the indigent accused
if for the interest of justice it is compulsory to have legal representation, the
concerned organs appoint him without involving the accused.

64. Basing on the above comments, especially on the issue regarding if Barrister
HISHAMUNDA [sacaar and Barrister NGABONZIZA Joseph appointed by the Bar
Association as legal counsels for UWINKINDI Jean who claims to be indigent, was
made in a lawful process and approach. The Sug?eme Court notes that the High
Court Specialized Chamber Trying Intemational ard Cross-border Crimes made no
mistake while adopting that it was done lawfully and in the interest of justice, thus
UWINKINDI Jean’s appeal is unpersuasive.

. COURT RULING

65. Adopts that UWINKINDI Jean’s appeal is unpersuasive;
66. Adopts that the objections related to the inadmissibility of the appeal submitted by

the Public prosecution is dismissed;
67.Declares that -the. decision no RP 0002/12/HCCI- made by the High Court, | - .
- Specialized Chamber Trying International and Cross-border Crimes on 6/02/2015 is ‘
still valid; that Barrister HISHAMUNDA Isacaar” and Barrister NGABONZIZA
Joseph were lawfully appointed by the Bar Association as legal counsels .of
UWINKINDI Jean;
68. Orders that there will be no payment of case fecs

IT IS RULED LIKE THAT AND PRONOUNCED IN PUBLIC TODAY ON 24/4/2015.

MUTASHYA Jean Baptiste -
President
VB ponr gt i __Slgncd
oo ALENATE.... AV Mo
GAKWAYA Justin @@1 lé‘f*’f";ﬁfi““"‘ ;zg pém 'HITTYAREMYE Alphonse
Judge # Judge _
Signed ' ' Slgned __.-:“‘
| MUHIMAKAZI Léoncie ... ITRAORIE
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ANNEX 12

Letter from Athanase Rutabingwa, President of
the Rwandan Bar Association, to Isacaar
Hishamunda and Joseph Ngabonziza, dated 29
January 2015, regarding legal representation for
Uwinkindi
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RWANDA BAR ASSQCIATION

T{;ftﬁ]" 70 T'\"\‘ITQ"}’ 7nT<
115 =0T oty

N/Ref.: Let.041/Bat/RA/01/2013

Barrister HISHAMUNDA Isacaar
Barrister NGABONZIZA Joseph

KIGALI Son  @artess Pign,

Object: Legal representation for UWINKINDI Jean

Dear Colleagues,

Reference is made to the letter Ref N° 001/PHCIC/02/2015 of 26/01/2015 wrote to us by the
President of the Specialized Chamber of the High Court Trying International and Cross-border
Crimes and the letter N° 152/08.25 MOK/LSD of 27/01/201,5 wrote to us by the Ministry of
Justice all requesting us to assign to UWINKINDI Jean legal counsel; ‘ ‘

Reference is also made to the letter from the Permanent Secretary of the Ministry of Justice n°
2185/0825 MOK/LSD of 22/12/2014 terminating the agreement contract of UWINKINDI Jean’s
legal counsels with MINIJUST; .

I am pleased to inform you that the Bar Association appointed you to legally represent
UWINKINDI Jean. You are requested to contact the Ministry of Justice which is copied so that
you agree on the contract agreement regarding this legal representation.

J

Stay in peace. T
: } Livag GRAT e,
: L Usage , TEMENT ]
(Slgned and Sea-]ed) . “LO,'!,;;‘; SN AT, i ToehRs ]
Barrister RUTABINGWA Athanase o ‘*“‘*{i e i
The President of the Bar >
i
Ce:

= Ms. Permanent Secretary/Deputy General AF

5 07
a T y 78] o
I[g\z/]f?KH\IDI Jean 'gﬁzll . A.ff J‘%:‘?' fﬂﬁdiff .
gail "'I-‘Jrf“,'f%f’)os 4 / ‘/U,{
¥ s
"j\

Translated by Nadine‘I\/I

uwimana LT
Translator C—'\g-;?l.b S
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ANNEX 13

Curricula Vitae of Isacar Hishamunda and Joseph
Ngabonziza
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CURRICULUM VITAE

IDENTITE .
Nom * HISHAMUNDA

fednom Isacar

Pere C RWABUKWANDI Esdras

Mece : MUKANKUBITO Damaris

Date de naissance 197 ,

Lizg de naissance Kabagari -Gitarama R
Licu (he résidence . Kacyiru - Ville de Kigali

Firat Civil - Marié N

ETUDES FAITES

De 1978 - 1986 ; Ecole Primaire au collége adventiste de vae
De 1986 - 1992 | Eeole secondaire au collége Adventiste de Gitwe (D:plﬁme
des humanités pédagogiques)
De 1995 ~ 1998 - Etudes supéricures & 'Universit¢ Nationale du Rwanda-{ Baccalauréat
en Droit)
De1908 - 2001 : FEiudes supéricures a 1'Université Nationale du Rwanda (Licence en drait)
NIVEAU D'ETUDES "
Licence en droit

FORMATION RECUES

Au ours de notre wravail d'officier du ministére Public,. J “ui regu la formation refative 4 Ia
recherche ef a Ja poursuite des infraction ainst qu’a la plaidoirie a I'audichce publique o ce de
la part du Ministére de la Justice, cefte formation se passait au censre Nationa! de formation
des Jurstes @ Nyabisindu (Ville de Nyanza)

PRESTATION DE SERVICE
-~ Formation des personnes intégres appelées communément Inyangamugayoe dans le
cidre du lancemen officie! des juridictions Gacaca .

Du 10/10/2002 a nos jours © Officier du ministére public au parquet de ls République
Kigali

LANGULES PARLEES ET ECRITES

TLANGUES PARLEE - ECRITE

ihnwar}ygncla ] Exceflent N Excelient e s
i Frangais ‘ | Trés Bien ] Trds Bien ]
Amglais Bien B Bien i

Je jure sur mon  honneur que e
rensetpnements ci-hawt fournis sont sinédres et exacts

Fait & Kigali le owowzom
lflSAMUNDA

e L
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CURRRICURUM VITAL

1. IDENTITE

Noms : NGABONZIZA Joseph
Date de¢ naissance : 21/07/1968
Lieu de naissance : BUKAVU/RDC
Pere : RUTAGARAMA Narcisse
Mere - KANKINDI Vénérande

[I. ETUDES FAITES

1974-1984 : [cole Primaire
1981-1988 1 Institut de BAGIRA (Dipléome des humanités en sciences
sociales)

1995-2002 : Université Nationale du RWANDA(Licence en Droit)

IL FORMATIONS PROFESSIONNELLES

- 06/09/2004 -07/10/2004 : Formation sur la Réforme juridique organisée

par le CNFDJ
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- 18 au 22407/2005 : Formation sur les régles applicables au contenticux du
génocide et drauwres crimes contre I"humanité commis au RWANDA
organisée par la Cour Supréme avec I'appui de I'ASF

- 07 au 0971172003 : [Formation des juges sur les indices séricux de
culpabilité organisée par CNFDJ

- Septembre 2007 Formation sur Particulation des lois organiques régissant
les contenticux du pénocide et d autres erimes contre 'humanité commis au
RWANDA

- 22 mai-26 mai : Visite de wravail au TPIR a ARUSHA

IV, EXPERIENCE PROFESSIONNELLE

- 2001-2009 : Juge au Tribunal Militaire

Je jure sur mon honneur que ce CV est sincére

NGABONZ

+

ZA Joseph
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ANNEX 14

Public Prosecution v. Uwinkindi, The High Court,
The Specialised Chamber Trying International and

Cross-Border Crimes, case no. RP 0002/12/HCCI,
Decision, 9 June 2015



THE HIGH COURT, SPECIALISED CHAMBER TRYING INTERNATIONAL AND
CROSS-BORDER CRIMES, SITTING IN KIGALI TRYING PENAL CASES AT FIRST
INSTANCE PRONOUNCE IN PUBLIC THE FOLLOWING RULING ON CASE RP

0002/12/HCCI ON 09445/2015

THE PUBLIC PROSECUTION
ACCUSED:

Jean UWINKINDI son of Subwanone and Ntizisigwa bom in 1951 in Ritsiro in the former
Kibuye Prefecture, in ﬂTé-Republic of Rwanda, till in 1994 he ‘was residing in the former Rural
Kigali, in Kanzenze District, Kayumba Sector, Gatare Cell, married. to Kabagwira Rose, they
have eight (8) children, pastor, Rwandan, no assets, he is.now detained in_kigali Central Prison
aftér being transferred to Rwanda by the International Criminal Tribunal for Rwarida so that he

- can be pursued for the crimes he is suspected to have committed in Rwanda. Barrister

NGABONZIZA Joseph and Barrister HISHAMUNDA Isadcar are his legal counsels.

CHARGES:
- The Criine of Genocide prov1ded and pudishablé under the article 114 and 115 of the Penal

Code in Rwanda, article 1 and even 3 ( ¢) of "Convention on the Preventm—- and Pumshm‘snt of
the Crifne of Genocide!;

- The Ctime of extermlnanon as a crime against humanity provided and punishable under the
article 120 in its 2" paragraph and even unde¥ article:121 of the Penal Code in Rwanda.

L NATURE OF THE CASE

s UWINKINDI Jean requested the Court that this-heating should be suspended waiting for
the decision of the Mechanisin for International Criminal Tribunals (MICT) established
for cl'os{ing the International Criminal Tribunals activitics;—o@ the claim regardmg the
transfer of this case to MICT for judgment.

! Décxswn of the General Assembly number 206 (jii) on 9% December 1948 ratified by Rwanda and incorporated.in
Rwanda Laws bythe Decree-Law number 08/75 of 12702/1975, published in Ofﬁcxal Gazette 6f Rwanda (1975),p

230.
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- o Barrister NGABONZIZA and Barrister HISHAMUNDA requested to be granted time for

1211

the preparation of this case.’
The Public Prosecution requested that in-the interest of Justice, UWINKINDI Jean’s legal

~ counsels should be approved although he is rejecting them.-

2. There shotild be an examination if this case should be suspended till the decision from the
Mechanism for International Criminal Tribunals (MICT), examinztion regarding the fact that the
accused .shanld be legally represented by legal counsels he is rejscting and the issueregarding

allotting the timeto UWINKH\IDI Jeans iega] counsels for preparing the case.
IL A’NALYSIS OF THE CASE ISSUES |
> R_egardin‘g‘the suspension of the hearing of this case
3. UWINKINDI Jean informed the court that he instituted a claim at the Mechanism for
International Criminal Tribupals (MICT) established for closing the Infernational Criminal

Tribunals activities requesting for transferring his case to be judged at MICT,. he therefore
requesting that while the established panel for examining his claim has not yet replied, his

hearing should be suspended.

4. The Public Prosecution argues that there is no reason compelling thé suspénsion of this case
because that Mechanism has not state that this judginent should be siispénded, especially that the
decision made by that Mechanism will be implernented at-any phase it will be though it will be in

appeal.

THE COURT ANALYSIS

5. The Court notes that UWINKINDI Jean is not providing any law he based on which pﬁovided
that in case the Mechanism for International Criminal Tribunals (MICT) established for closing
the International: Criminal Tribunals activities is lodging a case, the hearing in Rwandan Court
must be suspended, thus his request is unfounded.

>  Regarding the fact that the accused shouid legally repreéenr‘eﬁ"'by legal counsels he
is'mot approving .
6. The Public Prosecution declares that in case UWINKINDI Jean keeps on réjecting the legal

counsels he was assigned as an indigent, for the interest of Justice, the Public Prosecution
requests the Court to decide to keep them, and they should be given the_floor during hearing,

because of the severity of case.

R
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7. UWINKINDI Jean states that he has no-legal counsel, that he should not be forced to. consent
legal counsels he does not requested for.

8. Barrister NGABONZIZA and Barrister HISHAMUNDA declared that they appeared before

- the Court in the context of implementing the decision RPA 0011/15/CS made on 24/04/2015 by

the Supreme Court. where it underlined the decisiori made by the High Court that they were
legally appointed, and the letter from the President of the Bar Asssciation refmndmc g them that
iirey were asslgneu Gutes 10 12gajly represent U’WINKiNUL Jean.

“THE COURT ANALYSIS

9. On 21/01/2015, after the Court noted that UWINKINDI Jean is mot legally represented
because Barrister GATERA GASHAMBA and Barrister NIYIBIZ] Jean Baptiste volintary
withdrew from the case, it made the decision to request the concern organs to assist him so. that
he get legal counsels.

10. On.05/02/2015, UWINKINDI Jean appeared before the Court and Barrister NGABONZIZA
Joseph and Barrister HISHAMUNDA Issacar appainted by the Bar Association for
UWINKINDI Jean’s legal defense to replace Barrister GATERA GASHAMBA. and Barrister
NIYIBIZI Jean Baptiste. UWINKINDI Jean told the Court that Barrister NGABONZIZA
Joseph and Barrister HISHAMUNDA Issacar ate not his legal counsels because he notes that

they were illegally appointed.

11. On 06/02/2015, the Coutt tade the decision that Bardister NGABONZIZA Joseph and

Barrister HISHAMUNDA Issacar were legilly appointed by the Bar Association as -

UWINKINDI Jean® s legal counsels.

12. UWINKIND] Jean -appealed agairist that decision in the Supreme Court. On 24/04/2015
during the judgment RPA 0011/15/CS, that Coutt adopted that the same decision remains valid.

13. The court notes that the accused has the absolute right to defense at all levels and degrees of

ptoceedings before: administrative; judicial 'and all other decision making organs and all the

necessary guarantees for defense shall been made avaijable, as provxded by the articles 18 and 19
of the National Constltunon of the Republic of Rwanda.

14, The Court also notes that in the interest of justice and with respect to-the principle that all
plaintiffs shall be granted equal opportunities regarding Hearing approachies (equality of arms)
UWINKINDI Jean must be legally represented by assigncd-tawyers though he is rejecting them
for the following reasons:

o As UWINKINDI Jean has demonstrated since the beginning -of this case that he cannot °

plead without legal defense;
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o As from the beginning of this trial he was legally represented till the time allotted to

7N\

e

listen to witnesses when his legal counsels namely Barrister GATERA GASHAMBA and
Barrister NI'YIBIZI Jean Baptiste voluntary withdrew from the case; : ,

he will comment ‘when he will be assi‘gned legal counsels, this proves that he is unable to

defend himselt without legal CGuuaUm,

As the decision from of the Supreme Court emphasizing that Barrister GATERA
GASHAMBA and Barrister NIYIBIZI Jean Baptiste were. legally appointed as his legal

counsels;

As even though UWINKINDI Jean states that he doesn’t want to be leOélly represented
by Barrister NGABONZIZA and Barrister HISHAMUNDA,, without showing other legal-

.. .counsels.whereas_he_said that he needsto_be. legal].y,represented,_.. e

As though he is not approving those legal counsels; their skills as professionals will lead
the Court to have a fair judgment.

15. Therefore, the Court notes that Barrister NGABONZIZA and Barrister HISHAMUNDA
must. defend UWINKINDI Jean, the trial should continue and the Court should again listen to
witnesses from both sides.

> Regardmg the issue of postponing the trial so that UWH\TKINDI Jean’ s legal
counsels prepare the case . .
16. Barister NGABO’NZIZA and Barrister HISHAMUNDA. are requesting to be allotted time
for preparing the file. : : .
17. The Pubhc Prosecu’non argues that their request is founded, thus the-required time shall be
spec;ﬁed by the Court. : T
to allot reguired ﬁme‘to:UWINKINDI Jean’ s legal counsels

18. The Court notes that # is crucial o allot re
to prepare the file, they are therefore granted tree (93) months petiod.

I COURT DECISION -

19. The Court adopts that UWINKINDI Jean’s request 1o suspend the hearing is unifounded;

N

As during the interview of witnesses for the Proéecu_ﬁon;UWINKH\U)I Jean declared that

1209
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20. The, Court adopts that Barrister NGABONZIZA Joseph and Barrister HISHAMUNDA
Isaacar are UWINKINDI Jean’s legal counsels. .

21. It adopts that they are allotted three (3) months for preparing the case.
22. The Court ordered that the hearing will be résumed on 10/09/2615 at 08h: 30-min.

YT IS RULED LIKE AT AND PRONOUNCED IN PUBLIC TODAY ON 09/06/2015.

NGENDAKURIYO R. Alice

President
(Se)
'KANYEGERI Timothée NSANZIMANA Fidsle
Judge : : . Judge
NYAMUTAMA Hippax
Court Clerk.
(S¢)

Certified copy to the-original

Translated by Nadine NDUWIMANA
Trarislator
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ANNEX 15

Public Prosecution v. Uwinkindi, The High Court,
The Specialised Chamber Trying International and
Cross-Border Crimes, case no. RP 0002/12/HCCI,
Decision, 21 January 2015



(1)
THE HIGH COURT, THE SPECIALISED CHAMBER TRYING INTERNATIONAL
AND CROSS-BORDER CRIMES, SITTING IN KIGALI, TRYING PENAL CASES
AT FIRST INSTANCE MADE THE FOLLOWING PUBLIC RULING ON CASE RP
0002/12/HCCI IN A PRE-TRIAL CASE ON 21/01/2015:- )

THE PUBLIC PROSECUTION

VERSUS

THE ACCUSED:

Jean UWINKINDI son of Subwanone and Ntizisigwa, born in 1951 at Rutsiro in former
Kibuye Prefecture in the Republic of Rwanda, up to 1994 he was residing in former Kigali
Ngali, in Kanzenze Commune, Kayumba Sector, Gatare Cell, married to Kabagwira Rose and
they have eight (8) children, pastor, Rwandan, owns no assets, currently detained in Kigali
Central Prison after being transferred to Rwanda by the International Criminal Tribuna) for

Rwanda so that he may be prosecuted for the crimes he is suspected of having committed in

Rwanda. He is represented by legal Counsels Gatera Gashabana and Jean Baptiste N1y1b121

CHARGES AGAINST BHIM:

* - The Crime of Genocide provided for and punishable under article 114 and 115 of the Penal

Code of Rwanda, article 1 and 3 (c) of the "Conventlon for the
of the Crime of Genocide';
- The Crime of extermination as a crime against humanity pro
article 120 part 2 as well as article 1210f the Penal Code of Ry

L. NATURE OF THE CASE SRR | A

I. On 30/12/2014, Jean UWINKINDI's 1egal counsels na
GASHABANA and Barrister Jean Baptiste Niyibizi requested for the adJoumment of this
hearing because the Ministry of Justice had breached Jean UWINKINDI's legal aid contract

and they were given three months notice. They said that they will not continue to represent

Jean UWINKINDI during the substantive trial before the issue is settled, because the decision
of the Ministry of Justice is confusing them. The court agreed to adjourn the hearing trial so
that his legal counsels may continue discussions with the Ministry of Justice. The hearing

was adjourned till 8/01/2015.
2. On that date, the same issue was raised, the court ruled that since Jean UWINKINDI's legal

counsels have not yet confirmed that they are withdrawing from the case, the court considers.
that Jean UWINKINDI has.legal counsels, thus the substantxve trial shou]d go on and the.

hearing was adjourned till 15/01/2015.

= gk
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3. On 13/01/2015, Jean UWINKINDI wrote to the court infcrming them that he is anxious |

that even if it was ruled that Barrister GATERA GASHABANA and Barrister Jean Baptiste
Niyibizi are stil] his legal counsels and the trial proceedings-should go on, he finds that they
should not continue to assist him legally while their issue has not been settled. He requested
the court to suspcnd the trial proceedings so that the issue regarding the legal fees betwecn
his Jegal counsels and the Ministry of Justice may be settled first.

4. On 15/01/2015, after the court observed that during the hearing of 08/01/2015 and in
previous hearings a decision had been made regarding Jean UWINKINDI's request, they
informed the parties that the trial proceedings would continue. Barrister GATERA
GASHABANA and Barrister Jean Baptiste Niyibizi appealed that decision, requesting the

“court that the hearing should be suspended so that the Supreme Court may decide on their

appeal. The court ruled that their appeal should net interrupt the hearing.

5. Barrister GATERA GASHABANA and Barrister Jean.Baptiste Niyibizi immediately
declared that although they are still Jean UWINKINDI's legal  counsels, they were
withdrawing from the proceedings ( withdrawal of appearance) so that they may submit their

- appeal to the Supremc Court. Jcan UW]’NKINDI was left w1thout lcga] counsel

6. After observing that Jean UWINKINDI has no legal counsel, the court xmmedlately took
the decision to adjourn the trial, ruled that his legal counsels be fined 500,000 Rwfr each
because they abandoned Jean UWINKINDI with intent to delaying the trial. The trial was

adjourned til] 21/01/2015.

7. During the hearing of 21/01/2015, the Prosecutor and/3pfix®®
the court, but Jean UWINKINDI's legal counsels didarlf #ppet
court about the reason for their non-appearanse. =i
5!

8. Jean UWINKINDI was asked if he will plead wig
Barrister GATERA GASHABANA and Barrister Jean
counsels even if they didn't appear before the court and that~he

counsels.

9. The Prosecutor declared that Jean UWINKINDI's legal counsels had decided to withdraw
from the case, and that they were no longer Jean UWINKINDI's legal counsgls, and

requested that he should be assigned other legal counsels.

10. There was need to examine whether Jean UWINKINDI still had legal counsels

I ANALYSIS OF THE ISSUE OF THE CASE . '

11. Jean UWINKINDI informed the court that he cannot’ plead without legal counsels
because he didn't study law. He said that the issue that his lega] counsels submitted to the

zfmZBﬁk

1205



should find and assign him legal counsels.:

III. COURT'S RULING

1204
(0

court was in the hands of the people concemed, and that it would be settled soon, that he
needs to plead but with legal counsels.

12. The Prosecutor noted that it was true Jean UWINKINDI could not be tried without legal
counsel, .but requested that Jean UWINKINDI should be assigned other legal counsels
because Barrister GATERA GASHABANA and Barrister Jean Baptiste Niyibizi had decided
to withdraw from the case, that they were no longer-Jean UWINKINDI's legal counsels. -

13. The court noted that as stipulated under article n° 18 of the National Constitution of the
Republic of Rwanda, the accused person has the inalienable right to legal counsel at any time.
Thus Jean UWINKINDI could not be tried without legal counsel,

14. The court noted that even if Jean UWINKINDI, Barrister GATERA GASHABANA and
Barrister Jean Baptiste Niyibizi are still confirming thdt Jean UWINKINDI has legal

A counsels, their conduct whereby they withdrew from court hearing on '15/02/2015 as well as

has no Jonger legal counsel. Therefore, since he had no counsel, the concerng

)
57/
J ... ).
&
fag

u}
&
Y

17. Orders that the tfial of this case should be resumed on 05/€2/2015 at half past eight in the
morning (8:30 am).

- IT WAS SO RULED AND PRONOUNCED IN PUBLIC TODAY 21/0‘1/2015

NGENDAKURIYO R. Alice [Signed)
‘ President

NSANZIMANA Fidéle [Signed]

KANYEGERI Timothée [Signed)
Judge )

Judge

NYAMUTAMA Hypax [Signed)
‘Registrar
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Copy certified authentic to the original

Done at Kigali, on 21/01/2015
Registrar NYAMUTAMA Hypax [Signed)

Translated by: Nadine NDUWIMANA

Translator
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ANNEX 16

Public Prosecution v. Uwinkindi, The High Court,
The Specialised Chamber Trying International and
Cross-Border Crimes, case no. RP 0002/12/HCCI,
Decision, 11 October 2013



71
THE HIGH COURT, SPECIALISED CHAMBER TRYING INTERNATIONAL -AND
CROSS-BORDER CRIMES, SITTING IN KIGALI TRYING PENAL CASES AT
FIRST INSTANCE PRONOUNCED THE FOLLOWING RULING ON CASE RP

0002/12/HCCI'IN PUBLIC ON 11/10/2013

THE PROSECUTOR
Versus

THE ACCUSED:

Jean UWINKINDI son of Subwanone and Ntizisigwa, born in 1951 at Rutsiro in former
Kibuye Prefecture in the Republic of Rwanda, up to 1994 he was residing in former Kigali
Ngali, in Kanzenze Commune, Kayumba Sector, Gatare Cell, married to Kabagwira Rose and
they have eight (8) children, pastor, Rwandan, owns no assets, currently detained in Kigali

Penal Code of Rwanda, ‘article 1 and 3 (c) of the "Conve

Punishment of the Crime of Genocide;
- The Crime of extermination as a-crime against humanity provided for and punishable under

the article 120 part 2 as well as article 121 of the Penal Code of Rwanda.

A. NATURE OF THE CASE

1. On 16/05/2013 the Court decided that Jean UWINKINDI's legal counsels are responsible

for looking for defence witnesses for him, ordered Jean UWINKINDI and his legal counsels
to submit his defence statement not later than 20/08/2013. Ordered that the hearing should be:

resumed on 05/09/2013. .

2. During the hearing of 05/09/2013, Jean UWINKINDI with his legal counsel Barrister Jean
Baptiste Niyibizi appeared before the court without defence statement and requested for an
additional six months period to prepare the defence statement.on the ground that they do not
have means to go and look for defence witnesses. The Court decided to grant them more
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6. The Prosecutor declared that Jean UWINKINDI

(N1
time to look for witnesses within the countly, they should have submitted the defence
statement by 03/10/2013, and the hearing of the substantive charge started on 11/10/2013.

3. During the hearing of 11/10/2013 Jean UWINKINDI with his legal counsels Barrister Jean
Baptiste Niyibizi and Barrister Gatera Gashabana appeared before the court without the
defence statement and requested again six additional months to prepare the statement on the
ground that they do not have means to Jook for witnesses for the defense.

4. The Court shall examine if they should be granted the additional six months period they

are requesting.

B. ANALYSIS OF CASE ISSUE

5. Jean UWINKINDI with his legal counsels Barrister Jean Baptiste Niyibizi and Barrister
Gatera Gashabana said that they didn't manage to submit to the court the requested defence
statement due to constraints beyond their control, because they didn't get the means to do it.

- They explained that. after the Court's, decision on 05/09/2013 .they wrote to the Bar
" Association and informed the: Ministry of Justice, req eat et 2 '

witnesses for the defense. They said that up to the hearjg
therefore they are requestmg to be granted six additiona
for the defense and prepare the defence statement startsy

be made available.

delaying the hearing. He/she explained that they did not inform

“early enough so that they may look for the evidences, that once the Ministry of Justice got

their letter, they immediately deposited the requested>money on the Bar Association's
account as can be proved by the copy of the cheque dated 26/09/2013. Based on e-mail
correspondences between the Ministry of Justice, the Bar Association and Barrister Gatera
Gashabana it is clear that the inoney was paid, Jean UWINKINDI's legal counsels were

informed about it, but they-did not use the money for its purpose.

7. The Prosecution requests that if Jean UWINKINDI's Jegal counsels do not conduct their
requested investigation after the Court's approval, the court should consider changing the
decision of -16/05/2013, and order the judicial police to conduct the investigation as
provided by the law, thus Jean UWINKINDI's legal counsels should submit to the judicial’
police all names of witnesses residing in- Rwanda and be ordered to collaborate with the

judicial police during that process.

8. Jean UWINKINDI's legal counsels say that they are not responsible for delaying the
hearings , that based on those emails correspondences provided by the Prosecution, it is
detailed that that money was first misplaced and put on the Bar Association's account on

1200
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08/10/2013 after the Court's deadline for the submission of the defence statement, that they
were waiting for the money before they can start looking for witnesses.

9. Jean UWINKINDI declared that the Court has already decided that his legal counsels will
~ look for witnesses and that he did not wish the Public Prosecution to do it. - '

10. Article 14 paragraph 4 of Law N° 47/2013 of 16/06/2013 relating transfer of cases to the
"Republic of Rwanda stipulates that the accused person is granted time and required facilities
so that he/she may prepares his/her defence statement.

B 11. After the hearing both sides regarding Jean UWINKINDI and his legal counsels' request
to adjourn the hearing of the substantive charge on the grounds that Jean UWINKINDI's legal
counsels had not yet got facilities to meet witnesses within Rwanda, the Court noted that the
letter from the Ministry of Justice to the Public Prosecution clarifies that, as requested and
agreed upon by Jean UWINKINDI's legal counsels, an amount of 876,750 frw was. deposed
on the Bar Association's account on 08/10/2013. 1t is therefore clear that they could not have

conducted the mvestxgatxon before that date.

(;

12. The Court pointed ou't'that _Jeain UWINKINDI's legal cothsels ag'reéd‘to do their best so
that they can access that money as soon as possible and start the investigation. Based on that

Article 14 part 4 of Law N° 47/2013 of 16/06/2013 re]a%‘tﬁgegrgnsfer of cases to the
Republic of Rwanda and on the above explanations, the G“o Sa~thak 4 was necessary to

grant additional time to Jean UWINKINDI's legal cou/é g;". ) néét ed and prepare the
i & K
g

defence statement.

C. RULING OF THE BIGH COURT

:—‘.—_-“ 13. The High Court hereby decxdes that the hearmg 1 \g@jf’ind will resume on
18/11/2013 at 8:00 a.m.. '

) 14. The Court hereby orders that Jean UWINKINDI and his Iegal counsels to submit their
{ defence staternent not later than 11/11/2013.

ITIS SO RULED AND PRONOUNCED IN PUBLIC TODAY, 11/10/2013.

NGENDAKURIYO R. Alice
President [Signed]

RUTAZANA Angéline NZABONIMANA Cassien



Judge [Signed;} Judge [Signed)

NYAMUTAMA Hypax
Court Registrar [Signeq]

Translated by Nadine NDUWIMANA
Translator
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ANNEX 17

Contrat d’Assistance et de Représentation en
Justice between the Rwanda Bar Association and
the Defence Counsel for Uwinkindi, Maitre Joseph
Ngabonziza and Maitre Issacar Hishamunda,
dated 1 May 2015
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CONTRAT I’ ASSISTANCE ET DE REPRESENTATION EN JUSTICE
LE-ABARREAU DU RWANDA
ET
LES CONSEILS DE LA DEFENSE DE
UWINKINDI Jear

CONTRAT N° 01/MAYL/2015

1w



~

For the Bar Association
Barrister RUTABING WA Athanase,

President of the Bar- Association. [Signed and Sealed]

Counsels:

1. Barrister NGABONZIZA Joseph [Signed]
2. Barrister HISHAMUNDA Issacar [Signed]
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ENTRE LES SOUSSIGNES:

Le Barreau du Rivanda, ci-aprés dénemmé « Le Barreau », représenté par Maitre Athanase
RUTABINGWA. Batonnier de I'Ordre ;

ET

Les Conseils de la Défense d"UWINKINDI Jean:
l. Maitre NGABONZIZA Joseph agissint en qualité de Conseil pricipal, '
2. Maitwe HISHAMUNDA Issaca agissant en qualité de Co-Conseil.
»ci-’a_p‘rés dénommeés les CONSEILS d"autre pail.

PREAMBULE

Considérant la nécessité d’une assistance en justice devant les (ritiunaux en faveur des
prévenus poutsuivis d’avoir participé 3 la commission du crime.de Génocide contre les Tutsis
et autres infractions connexes, transférés au Rwanda dans le cadre de lacoopération judiciaire
internationdle ne disposant pas des moyens finasiciers pour assurer la rémunération d’un.
Avocal:

Considérant la nécessité-absolue de promouvoir I*aceés 4 la justice pour tous ;

Considérant que le présent contrat est dans le cadre de I*aide légale.:

1L A ETE CONVENU ET ARRETE CE QUI SUIT:

Article premier: De ’cbjet du contrat

Le présent contrat <¢bncerne’ I’Assistance jhdieiairc_ du bénéfice de Jean ﬁWINKIND,_I

-poursuivi pour avoir participé & la commission du crime de géiiocide contre les Tiitsis. et

autres infractiors connexes, transféré au Rwanda dans le cadre de la ¢oopération jirdiciaire

internatienale et ne disposant pas des' moyens finangiers pour assurer la rémunérationi d’uin

Consgil.

~ Articie 2: Dée Ia durée du Contrat

Le présent Contrat €st conclu pour toute la duiéé de |*affaire.
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Article 3: Bres abligations des parties

3.1 Des Conscils de [a Défense

Les Conseils de fa défense-siengagent-i-

s
4

.

a) Assister e prévenu Jean UWINKINDI devant les juvidictions: nvandaises a tous les
degrés et & toutes les étapes de la procédure:
b) Rendré compte au Barpeau et au Minisiére de tous les acles nlL(.OITIP]l\ en exéeution de

leurs. prestations respectives :
¢) Transmettre mensvellement au Barreau el au Ministére dé fa justice des rapports sur

Iétat d*avancement du dossier jusqi' ce quune déeisioh non susceptible dappel soit
rendue.
3.2. Du Barreau N ,
*a) Assurerle suivi des activités des. ¢onseils ; )
b) Recueillir les avis des conseils de la défense sur toutes les orientations susgeptibles
d’assurer au prévenu une défense iréprochable.
c) Emettre des observations. ou recoimmandations. suf les rapports frecus en vue de
["amélioration des activités d’aide |égale dans le futur ;
d) Payer aux Conseils les frais d’aide légale sclon le calendrier et/ou les térmes convenus

dans [farticle 4.

Artxc]e 4: Du montant de 'aide Ieg'\le
Pour l exécution de ¢é contrat, les Conseils recoivent des facilités de Fﬁgon suivante :
1° Quelquie soit le nombre des Avocats ils regoivent en. tout des frais d’aide légale sous
forme d’un forfait de quinze millions de francs mwvandais (15.000.000 Frw) hrs taxes pour
tous les degrés de juridiction, payables de la fagon suivante :

a) Quatre millions de francs rwandais (4.000.000 .Frw) 4 la signature du comtrat;

b) Trois millions cing cent mille francs rwandais (3.500.000 Frw) 2 la présentation de la

copie du jugemeiit au prentier degré ; : ‘
¢) Deux millions: cing cent mille francs m'andals (2.500.000 Prw) aprés Iintroduction de

Pappel ;
d) Cing millions de francs rwzmdals 15.000:000 Frw) & la présentation de la copje du

jugernent en appel,

&
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2° Un autre contiat sera NEgOCié pour toutes les autres voies de recours extraordinaires faites
par le prévenu. Mais le montant me peut pas dépasser (rois millions de francs rwandais
(3.000.000 [rw). :

3° Si le tribunal ordonne un déplacement de " Avocal i Iextérieur du pays. un contrat sepale
sera neoocm

Au cus ot les Conseils voudront changer de compte. ils le feroni par correspondance écrite
trenite (30) jours. calendvier avant le paicment e Jactures pendantes.

Article-5; De Ja révision du contiat '

De commun agcor‘d, les pal'tiés peuvent, si besoin en est, réviser lés termes dn présent contrat.
Article 6: De la résiliafion du contrat '

Pour-des motifs légifinqes“ ct surtout compte- tenu de Iy complexité du litige, chaque partie se

réserve le droit de procéder a sa vésiliation unilatérale du contrat, moyennant un préavis de
Q © trente (30) jouss. : ‘

Le Barreau se.réserve le droit de résilier le conlrat moyenriant-ur préavis de trente (30) jours
dans lés cas suivants:
a) siles Conseils violerit les régles d’éthique du Barreau;
by én cas de fraude Gli corruption |
cy Si le Ministére de la _]USthC n'ést plus capable d'oetroyer ’appui financier convenu
pour cedossier

Lorsque le contrat est résilig, les Conseils sont tenus de continuer d*assister et de représenter
le prévenu pendant la durée de préavis, puis, 4 'expiration de celtii-ci, de. remettre toutes les
pigces du dossier aux conifiéres qui succédent danis la iéme affaire &t usi décompte final sera
effectué pour le remboutsement ou le pajement des sommes dus par [*une ou PPautré partie.
L’ Avocatentrant doit percevoir les sommes restantes pour le dOSSlE:‘l.

T Articles 7 Adres"se ef communication

Tdute commumcatlon d’une paytie 4 I"autre en vertu du present contral est adressée pal ecrlt a

|*adresse suivante :

. o PourleBarreau ;
P.O.Box 3762 Kigali'; E-mail : in fo@rwandabar.org.rw,
Kiculkiro/Kigali/Ryanda

o Pour les Conseils de Jean UWINKINDE:
4. . e

of r



Maitre  NGABONZIZA Joseph ; Tel: 0788737121 c-mail @ nuabo jeftio vahoo.frs

Kigali/Rwanda

— " Maitre HISHAMUNDA Issacar; Tel: (0788526330 ; e-mail : ixuhisz vabroo.ir,

o _ ‘ )
\L‘_, 2. Maitre HISHAMUNDA Issacar :

kigali/Rwanda
Articles 8: Loi régissant le coritrat
Lé présent Conlral est régi ¢t interprélé selon les lois du Rwwanda.

Articles 9: Du Réglement de différends

En cas de conlestation relative & Vinterprétation ou a Pexéeution. du présent contrat, les
parties privilégient un réglement & I'amiable. En cas d"échec, 'affaire est soumise devant les

juridictions nationales compétentes.

Articles 10: De ’Entrée en vigueur

Le présent contrat pren

d effet & compter du ... ..

Les Conseils : N

I. Waitre NGABONZIZA Joseph {37!
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ANNEX 18

Practice Direction by the Chief dJustice on
Allocation of Means for Further Defense

Investigations for Indigent Accused Transferred to
Rwanda, 2015
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AMABWIRIZA NO ....22015 YO
KUWA .../..../2015 YA PEREZIDA
W URUKIKO RW’IKIRENGA
AGENGA UBURYO BUGENERWA
ABUNGANIRA UREGWA
UTISHOBOYE WOHEREJWE MU
RWANDA KUGIRA NGO BABASHE
KUMUKORERA IPEREREZA
RY’INYONGERA.

Perezida w’Urukiko rw’lIkirenga;

Ashingiye  ku  Itegeko  Ngenga
n’3/2012/0L ryo kuwa 13/06/2012
rigena imiterere, imikorere n’ububasha
by’Urukiko rw’lkirenga cyane cyane
mu ngingo yaryo ya 13, 7°;

Amaze kubona Itegeko ngenga n°
09/2013/0l ryo kuwa 16/06/2013
rikuraho itegeko ngenga n° 11/2007 ryo
kuwa 16/03/2007 rigena kwimurira
muri repubulika y’u Rwanda imanza
zivuye mu rukiko mpanabyaha
mpuzamahanga  rwashyiriweho u
Rwanda n'izivuye mu bindi bihugu,
nk’uko ryahinduwe kandi ryujujwe
kugeza ubu;

Ashyizeho amabwiriza akurikira:

PRACTICE DIRECTIONS NO .....2015
OF .../.../2015 BY THE CHIEF
JUSTICE ON ALLOCATION OF
MEANS FOR FURTHER DEFENSE
INVESTIGATIONS FOR INDIGENT
ACCUSED TRANSFERRED TO
RWANDA

The Chief Justice;

Pursuant to the Organic Law
n’3/2012/0L of 13/06/2012
determining the organization,
functioning and jurisdiction of the
Supreme Court, especially in Article
13, 7°;

Considering the organic law n°
09/2013/ol of 16/06/2013 repealing the
organic law n° 11/2007 of 16/03/2007
concerning the transfer of cases to the
Republic of Rwanda from The
international criminal

Tribunal for Rwanda and from other
states, as modified and complemented
to date;

Issues the following directions;

REGLEMENT NO ..../2015 DU
.../.../2015 DU PRESIDENT DE LA
COUR SUPREME SUR
L'ATTRIBUTION DE MOYENS POUR
COMPLEMENT D'ENQUETE DE LA
DEFENSE DES ACCUSES
INDIGENTS TRANSFERES AU
RWANDA.

Le Président de la Cour Supréme ;

Vu la loi organique n°3/2012/0OL du
13/06/2012  portant  organisation,
fonctionnement et compétence de la

Cour Supréme, spécialement en son
Article 13, 7°;

Loi organique n° 09/2013/0l du

16/06/2013 portant abrogation de la loi
organique n° 11/2007 du 16/03/2007
relative au renvoi d’affaires a la
République du Rwanda par le Tribunal
pénal international pour le Rwanda et
par d’autres Etats, telle que modifiée et

completée a ce jour;

Arréte le réglement suivant:
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Ingingo ya 1: Kwemererwa
n’Urukiko Rukuru

Uregwa utishoboye iyo asabye uburyo
bworohereza abamwunganira
kumukorera iperereza agomba
kubahiriza ibisabwa bikurikira :

1. Uregwa agomba gushyikiriza
Umwanditsi Mukuru mu
Rugereko rwihariye rw’Urukiko
Rukuru ruburanisha ibyaha byo
ku rwego  mpuzamahanga
n’ibyaha byambuka imbibe.

2. Ubusabe bwe bugomba kuba
bwageze ku Rukiko iminsi 30
nibura mbere y’uko iperereza
ritangira cyangwa mbere y’uko
urugendo ruteganijwe rukorwa.

3. Ubusabe bwe bugomba kuba
bukubiyemo ibi bikurikira aho

bikwiye:

a. Ibisobanuro bihagije ku
mpamvu y’iperereza
n’ibizakorwa muri iryo
perereza ;

Article 1: Authorization from the
High Court

Indigent accused requesting funds for
further investigation must comply with
the following requirements:

1. The Accused must make an ex
parte application to chief
registrar of the Specialized
Chamber of the High Court
hearing international crimes and
cross-border crimes.

2. The Application must be made
at least 30 days before the
commencement of the
investigation or planned travel.

3. The application must include
the following information,
where applicable:

a. A detailed explanation of
the  purpose of  the
investigation and the work
to be undertaken;

Article 1: De PAutorisation du
financement de 1’enquéte par la
Haute Cour

L’accusé indigent qui requiert des
fonds pour financer I’enquéte de sa
défense doit remplir les conditions
suivantes :

1. L’accusé doit soumettre une
requéte au Greffier en Chef de
la Chambre Spécialisée de la
Haute Cour connaissant des

Y

affaires liées aux crimes a
caractére international et crimes
a caractére transfrontalier.

2. La requéte doit étre soumise au
greffier au moins 30 jours avant
le début des enquétes ou du
voyage planifié.

3. La requéte doit notamment
contenir  les informations
suivantes s’il y a lieu :

a. Les explications détaillées
sur I’objet de I’enquéte et
les activités a entreprendre;
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Igihe rizatangirira, igihe
rizarangirira, amatariki n’aho
bateganya kurikorera, uburyo
buhendutse bushoboka
bw’ibikenewe n’uburyo
bworoshye bwo  kwishyura
ingendo, umubare w’abakenewe
muri urwo rugendo;

Gahunda y’ibazwa
ry’abatangabuhamya cyangwa
iy’ibindi bikorwa by’iperereza
n’igihe bigomba kuzamara ;

Amakuru  afitiwe  gihamya
ajyanye n’aho
abatangabuhamya baherereye,
inyandiko  cyangwa  ibindi
bikenewe ;

Ibisobanuro  bigaragaza ko
amakuru yava muri iryo
perereza adashobora kuboneka
binyuze mu kuvugana imbona
nkubone mu mashusho
hifashishijwe iyakure,
hakoreshejwe interineti, iposita
cyangwa ubundi buryo
buhendutse ;

Amafranga yo gusemura iyo ari
ngombwa.

b.

f

The start, end dates and place(s)
of any anticipated travel, the
most economical and efficient
route and means of transport,
and of persons who are required
to travel;

The dates and duration of any
anticipated witness interview(s)
or other investigation;

Verifiable information about the
whereabouts and availability of
the witness(s), documents, or
other items;

An explanation why the
information sought cannot be
obtained by video-link,
telephone, email, post, or other
more economical means;

Any interpretation costs.

b. Le début, la fin, et I’endroit(s)

f.

du voyage prévu, les voies et
moyens de transport les plus
économiques, ainsi le nombre
de personnes qui doivent
voyagent,

Le calendrier de chaque
audition de témoin ou d’autres
sortes d’investigation,

Les informations vérifiables sur
le lieu et la disponibilité des
témoins, documents et autres
objets;

Les explications sur les raisons
pour_ lesquels I’information
recherchée ne peut étre obtenue
par liaison vidéo, par courrier,
par poste, ou par autre voie
moins couteuse ;

Frais d’interprétation
éventuelle.
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Ingingo ya 2 : Icyemezo cy’Urukiko
Rukuru

Urukiko Rukuru rugomba kwemeza
niba hakenewe iperereza, niba rikenewe
ku byasabwe byose cyangwa igice
cyabyo; igihe haba hakenewe gukorwa
ingendo hakagaragazwa uburyo
buzakoreshwa, umubare
w’abazazijyamo n’igihe zizamara.

Urukiko Rukuru rugomba kumenyesha
Ministeri y’Ubutabera icyemezo cyo
kongera amafaranga akenewe mu gihe
bibaye ngombwa.

Ingingo ya 3 : Amafaranga ashobora
kwishyurwa ku ngendo no Kku
busemuzi

Ibigomba gutangwaho amafaranga ni
ibi bikurikira :

1. Umwanya wo mu rwego rwa
kabiri mu ndege, umwanya wo
mu rwego rwa kabiri muri gari ya
moshi, n’ubundi buryo
bukoreshwa mu ngendo ; .

Article 2 : Determination by the High
Court

The High Court shall determine
whether the investigation is reasonable,
in whole or in part, and where travel is
required, the means of travel, and the
number of persons authorized to travel.

The High Court shall notify the
Ministry of Justice to extend any
necessary funding.

Article 3: Costs recoverable for
travel and interpretation

Only the following costs will be
authorized:

1. Economy class flight(s), second
class train ticket(s), or other
means of travel;

Article 2: Décision de la Haute Cour

La Haute Cour doit décider si I’enquéte
est  nécessaire, entiérement  ou
partiellement ; et, s’il y a nécessité de
voyage déterminer les moyens de
transport, le nombre de personnes

autorisées a voyager et la durée du
voyage.

La Haute Cour doit notifier
éventuellement I’extension du
financement en cas de nécessité au
Ministére de la Justice.

Article 3: Les frais de voyage et
d’interprétation

Seuls les colts suivants seront
autorisés:

1. Le vol en classe économique
(s), le(s) billet(s) de train de
deuxiémes classe (s), ou autres
moyens de transport;
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2. Insimbura mubyizi ihabwa
umukozi wa Leta uri mu rwego
rwa Diregiteri nk’uko
biteganywa n’Iteka rya
Minisitiri  N°  005/08/10/MIN
ryo kuwa 01 Nzeri 2008 ;

3. Ibisobanuro ku  mafaranga
y’ubusemuzi

Inyemezabuguzi Zose ndetse
n’inyandiko zakoreshejwe mu rugendo,
harimo na tike y’indege, iya gari ya
moshi cyangwa iya bisi zigashyikirizwa
Minisiteri y’ubutabera mu minsi 7
nyuma yo kuva mu rugendo.

Inginge ya 4: Itegurwa ry’aya
mabwiriza

Aya mabwiriza yateguwe mu rurimi
rw’lcyongereza.

2. Daily subsistence allowance
equivalent to that received by
Director Generals as set out in

Ministerial Order No.
005/08/10/MIN of 1 September
2008;

3. Any interpretation costs.

All receipts and proof of travel,
including boarding passes, train or bus
tickets, must be submitted to Ministry
of Justice within 7 days from the end
date of travel.

Article 4: Drafting of these practice
directions

These practice directions were drafted in
English.

2. L’indemnité journaliére
équivalente a celle prévue pour
un officiel du rang de Directeur
Général tel que prévu par
I’ Arrété Ministériel N°
005/08/10/MIN du 01
Septembre 2008 ;

3. Frais d’interprétation
éventuelle.

Tous les recus et les pieces
justificatives du voyage effectué, y
compris les billets d’embarquement
d’avion, ticket du train ou des bus
doivent étre déposés au Ministére de la
Justice endéans 7 jours a partir de la
date de retour du voyage.

Article 4: Initiation de ce reglément

Le present reglément a été initié en anglais.
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Ingingo ya S5: Igihe amabwiriza
atangira gukurikizwa

Aya mabwiriza atangira gukurikizwa
ku munsi atangajweho Igazeti ya
Repubulika y’u Rwanda.

Bikorewe i Kigali kuwa 06/08/2015.
Prof. Sam Rugege

Perezida w’Urukiko rw’lkirerenga

Article 5: Commencement

These practice directions shall come into
force on the date of its publication in the
Official Gazette of the Republic of
Rwanda.

Done in Kigali on 06/08/2015
Prof. Sam Rugege

Chief Justice

Article 5: Entrée en vigueur

Le present reglément entre en vigueur le
jour de sa publication au Journal Officiel
de la République du Rwanda.

Fait 4 Kigali le 06/08/2015.
Prof. Sam Rugege

Président de la Cour Supréme
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ANNEX 19

Letter from Isabelle Kalihangabo, Permanent
Secretary/Deputy Attorney General of the Ministry
of Justice to the Commissioner General of the
Rwanda Correctional Service, forwarding a letter
dated 31 July 2015 from the President of the
Rwandan Bar Association to the Minister of
Justice/Attorney General containing the list of 66
lawyers whose services can be relied upon when an
indigent accused is transferred to Rwanda



REFUBULLKA Y' KWANDA . LN TTEITY P TR AT P

N 45 A5 ASTUC/LSD

MINISITERI Y’UBUTABERA

P.0O BOX 160 KIGALL

Tel: (250) 252586561 Fax;: (250)252586509
Email: minst@minifust.gov.rw

e .

Bwana Komiseri w’Urwego 1v’Igibugn Rushinze
Imfungwa o’Abagororwa®.C.S)
KIGALT

Impamyn; Urutonde rw’Abavoka bazajya biyambazwa mu manza nshinjabyaha
z'abatishoboye boherczwa kuburanira mu Rwarda.

Bwana Komiseri Mukuru,

Nshingiye lax ibaruwa Umukuru w’Urugaga rw'Abavoka mu Rwanda yo kuwa 31/07/2015,yandikiye
Minisitiri w’Ubutabera/Intumwa  Nkuru ya Leta amushyikiri:_é urutonde rw’Abavoka bazajya
biyambazwa mu manza nshinjabyaha z’abatishoboye boherezwa kuburanira mu Rwanda;

Nejejwe no kuboherereza k’umugereka w’ 1y1 baruwa urwo rutonde, tunasaba ko mwarumenyesha
aboherezwa kuburanira mu Rwanda,

KALIFANGABO Is% 3,.%,,
Uniunyamabanga uhorifte H_xm' ha Nkuru ya Leta Yungirije

Bimenveshejwe:
= Nyakubahwa Perezida.w' Urukiko rv'Ikirenga/Perezida w’Inama Nkuru y’Ubushinjacyaha
= Bwana Minisitiri w'Ubutabera/Intumwa Nkuru ya Leta
= Bwana Umushinjacyaha Mukuru
»  Bwana Perezida w'Urukiko Rukuru
s Madamu Umuyebozi w'Urugaga rw’ Abavoka
KIGALI

Website ; www.minijust.gov.rw
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URUTONDE RW'ABAVOICA BAZAJY A BIYAMBAZWA MU MANZA 2'ABATISHOBO

YE BOHEREZWA
KUBURANIRA MU RWANDA : :
LAST z..f._.:.m FIRST NAME, TELEPHONE E-MAIL

1 . .

KARANGWA Vincent AB** +250786515997 [karangwavin@yahoo. [r
2 MQ/NmZm”N.P. Theophile +250788513203
3 |NSENGIYUMYA. Straion +250788613174 nsestra@yahoo:fr
L |SHEMAT Gerald +250788304732|shemper@yahoo.com
5 TRWABIGWI Augustin +250788505577
6 |UMUTESI R. Jeanne d’Are 4250788468471
7 [NKURUNZIZA Jean Pierre +250788522562
8 NYIRIDANDY Assicl +250788306282 anyilicandi@yahoo.fr
9 [RUKUNDO Emile +250788513635|rukundo_cmile@yahoo.fr
10 |[NDAMAGE Ferdinand +2507884 14707 {ndamagef{@egmail.com
17 [RAvITANA Dominique Savio 250788532519 kayidomdd@yahoo &
1 fRARAKE .| Canisivs +250788462533 [karakec@yahoo
13 BIZIMANA SHQSHI Jean Clande -+250788562554 |irancloudebli@yahoo.fr
14 |HAKIZIMANA Théogene +250788562022|thcogehaki@yahoo.fr
|5 |BARINABO [dris +250788585826
16 MUKIZA BIN MUHIZI .‘D,.uaama +250788643870 | mublzithaddee
17 |BUGABO Laurent

+250788409295

bu mEEﬁ:.Sw ahoo. fr
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18 [UMUPFASONI Blandine 250788477393 jumubla78@yahoo.fr

19 |KABERA Johnson +250788302432{johnsonkabera@gmail.com
20 [MUREKATETE B Marguerite +250788754071

21 NGAMUE KIRABO Guido +250788527020

22 NTAGANDA KABARE Festo 250788531136

27 |BIGARABA RWAKA John +250788444869

9y |KABASENGA Berthilde 25078853 1743 |uwonizeyé@yahoo.fr

a5 NDENGEYINGOMA Louise N +wmowwmw:mm‘w ndemalcu@yalod.ir

26 ‘ZCwVZO.HNH ﬁ.n.mam‘ 5 ,mwmm.wmwwmwmom mubafta2002@yahoo.T
27 ITUGANUMUREMYI Donala +250788676762 |donatup@yshoo.fr

28 IBIKOTWA Bruce +250788470696

29 |KARAMIRA Jacques +250788442258 |jacqueskaramira@vahoo.fr
3p |[TWAGIRAYEZUK " Christophe +250788595411 »,.zuxmnn:_..@wu:g.m.

3 KCwOZm?». Alexis 4250788403812 |musalex2002@yahoo. fr
37 [SEBAZUNGU Alphonse 4250788301096 alscbazungu@gmail.com
13 MUNYURANGABO Dominique +250788435895 |munyuraneabedominiaue@yahoo.com
L, otz Dowat +250788855 121

35 [HABMNSHUT! Yves +250788290546|vveshuti@vahoo.fr

36 |RWAKAYIIA M John +250788511570{thaica_jr@yahoo.coin

37 NIZEYIMANA Boniface +250788538566{boniface@ksolutions.Jaw.com
33 |BAREMERA Jean Berchimas +250788770708
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39 |RWISUMBURA UMUTONI Thérese +250788798833

40 INGABONZIZA~ -~ “Toseply +250788757121

41 RUTAGENGWA Mukiga +250788589305

42 |BIZIMANA Léopold +250788851416

43 |SESONGA Théobald +250788291004

44 |NSENGIYUMVA Enos +250788357308

45 [HABIMANA Bonaveature +250788389776bonabyirasa@yahon.it

46 |MUTIMURA B Patrick +250788309279 |pmutimum@gmail.con,

47 [RWAMAKUBA Taurent 2507886 14604 laurent.rwamakuba@yahoodr
48, |KKWIZERA Beruard +250788440787|bemardkwi2020@yahoo.fr
49 MUHISONI w.S:u Matutina +250788745742|msmatutina2006(@yahoo.fr
50 INYEMBO Emeline +250788847615|cnyembo hao.fr

51 [MURARA Qdette +250788504290

52 [SEBAZUNGU A Cathérinc +250788303176

53 [RWAGASANA Innocent +250788416420|rwaginnocent@yahoo.fi
34 [MUKANSANGA Godeleine +250727232588 |godemuka@yahoo.fr
55 |YATUBABARIYE Jean Chrysostome +250788540485 }yatubabariyejc@yahoo.fr
56 |[MUKESHIMANA Providence +250788790759 |providencemukesha@gmail.com
57 |SEBAGABOM Paul +250788585684 vocketinail.com
58 [MUKARUGWIZA Dinavclle +Awmo\\mxmow;annE@rE
so |[UWAMARIYA Cansolée +250788674920 uwadika08(@yahoo.fr

60 |[KABERUKA BISENGE Claude

+250788304383 | kabebise@yahoo. It
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61 |NANKAMISHA N Thérése +250788554625

62 [NSANZIMFURA Eugéne +250788344086

63 |RUGAMBAGE Albert +250788304903

64 [YANKURUE Dalive ’ +250788461430

&S MULOMBI KABEYA Augustin +250783073865 | mulombiaugustin@yehoo.fr
66 ZDC‘SSW o Yussuf +250788502175{ndutiye@yahoo.ft

U ).
M & s §§§H%oc

SN - ety .
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OTP DRAFT TRANSLATION
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OTP - UNCERTIFIED TRANSLATION
REPUBLIC OF RWANDA ﬁigali, ............... [illegible]
MINISTRY OF JUSTICE N" 1527/08.25/UC/LSD
P O Box 160 Kigali
Tel (250) 252586581 Fax (250) 252586509

Email : mjust@minijust.gov.rw

To the Commissioner General
of the Rwanda Correctional Service (R.C.S)

KIGALI

Subject: List of advocatcs whose services may be relied upon in criminal cases of indigent and

)

needy persons transferred to Rwanda

Dear Mr. Commissioner General,

Reference is made to the letter dated 31 July 2015 from the President of the Bar Association of
Rwanda to the Minister of Justice/Attorney General communicating the list of advocates whose
services will be relied upon in criminal cases of indigent and needy persons transferred to Rwanda.

[ am pleased to forward the same as an annex to this letter and invite you to communicate it to the
relevant parties that transfer such cases to Rwanda.

We are requesting you to inform them about it through an authorised court bailiff under a relevant
transmission report.

Yours truly,

[signed and stamped]
Isabelle KALIHANGABO
Permanent Secretary/Deputy Attorney General

¢.C.t

» H.E. The President of the Supreme Court/ President of the Supreme Council of the Judiciary
*  The Minister of Justice/Attorney General
*  The Prosecutor General
»  The President of the High Court
»  The President of the Bar Association
KIGALI
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ANNEX 20

Pay Slips from the National Public Prosecution
Authority for January—April 2015



Republic of Rwanda

03-06-20135 14:19:37

. S Pay Slip o
PN :
' February 2015 :
- , PROCUREURS NATIONAUX
National Public Prosecution T T ‘
Authority
| Bank ] [ Branch | | Account Number
Allowances Employer Contribution Withheld
Base Pay 850 b40O||CSR Pension 33 3b) CSR 33 3L1
Housing Allowance 122 949 [ CSR ProlRisk 22 241 TPR 317 b13
Trmsport Med Insurs i ance
/\r||¢|>]\vr:;l,)\gc ed Insurance LY 548 Med Insuranc LY 548
Taxable Allowance 128 Y453 Nan Siagtory 5 000
ixempted
Allowance
Gross Sﬂlnw[ 1 112 uueJ Total L 120 150 W Total L 420 saa‘

» Partial Net

]

Take Home

]

s

Republic of Rwanda

National Public Prosccution

BT 520

IEREREED]

03-06-2015 14:18:52

‘ Junuory 2015 ) ';
PROCUREURS NATIONAUX A

Authority
[ Bank __] | Branch ‘
PV Allowances Employer Contribution Withiheld
Buse Pay 850 LY4DO| | CSR Pension . 33 3b1 CSR 33 3kl
Mousing Allowance 122 949 | CSR Prof Risk <22 24l TPR 317 bl3
Transport Med Insurance LY S48 Med Insurance LY S48
Allowance , Non St < 000
Taxable Allownnce 128 453 on Statutory
Excmpied
Allowance
Gross Salary 1 112 0uz 120 150 | Tow! 420 522

L]

Total
I,

Pnf‘ti:\]‘Net

e

Talke Home

691 _Sedil

BAL 52l



Republic of Rwanda e e e e

At

ST

Miurch 2045

Nl

National Public Prosecution
Authority

" PROCUREURS NATIONAUX g

- 1

t

[—_ Bank l [ Branch . J [ ’ Account Number A —J

Allowances Employer Contribution | ’ Withheld
3asc Pay 850 LYyD| | CSR Pension 33 3Ll CSR 33 Ik
tHousing Allowince 122 949] | CSR Prof Risk 22 241 TPR 317 bL13
Transport Med Insurance . bY S48 Med Insurunce LYy Syg
Allowanee J
Taxuble Allowance 128 Y453 Nen Statutory 5 000
Iixempted
Allowance .
Gross Salary 1 112 DLE} Total [—: 120 150 Total l y20 s22
[ Partial Net | [ Take Home i]
% E91 H E91 520;
N i e ., 03-06-2015 14:14:24
; Pay Stip :
% T
& ' PROCUREURS NATIONAUX- o
National Public Prosecution T e e e
Authority
{ Bank ] [ Branch . , [ : .Account Number ]
[ Allowances Employer Contribution | T Withheld
Bose Pay AL0 bLyO| | CSR Pension 33 3:1 | CSR 33 3Ll
Flousing Allowance 122 94 9| | CSR Prof Risk 22 241 TPR 317 k13
Transport Med Insurance . B4 544 Med Insurance LY 5yg
Allowimee
Tanuble Allowinee 128 453 Non Statutory 5 000
Exempted ’
Allowance .

Gross Salary 2 112 DHE] Total 120 150 ', Total 42D SEEJ

Partial Net -’

£91 52

I
|

[ ) Take Home
i
|

L9l 520
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ANNEX 21

Affidavit of Athanase Rutabingwa, dated 13 March
2015, given in the Munyagishari case, appending a
template contract
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408
Mechanism for International Criminal Tribunals

Befare: Judge Theodor Meron, President
Registrar:  Johu llocking

THE PROSECUTOR

v.
Bernard MUNYAGISHARI
Case No. MIGT-12-20
AFFINDAVIT OF ATHANASE RUTABINGWA

1, Athanase Rutabingwa, hereby depose and stute as follows:
1. - I am the current President of the Rwanda Bar Association.
2, The Rwanda Bar Assaciation is responsible for nssigning counsel to

represent indigent accused in aceordance with the Bar rules. and

regulations on legal sud.

3. In this capacity, the Rwanda Bar Association was consulted by the
Ministry of Justce during itz roview of Rwanda’s Legal Aid Policy and
adoption of a proposed draft contract for the provision of legal assistance
and representation ia transferved indigent people in Rwanda,

4, After reviewing the proposed drafl contraci o legal assistance and
repreaentation, the Rwanda Bar Association ubjected to certain provisions
contained in Axticle 6§ of the draft because the provisions could be seen as

mtruding on the indepundence of the legal profession and the conduct of

the defense.
Based on the Rwanda Bar Association’s objections, the Ministry of

s

.

Justice revised the draft contract and removed the challenged provisions,

.

(o, tBOA R ABAVOKA :
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5. Attached is a copy of the revised draft contract received from the

Ministry of Justice. which no longer includes the dispuled provisions.

Signed under vhe pains and penalties of perjury this 13t day of

March 20153,

E 1Y I 21 DDA OT)
2wt feeanclabar org. pa !

Athaase Rutabingwa
President
Rwanda Bar Association

1170
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406

N o8
i a2 rarh N

REPUBLIQUE DURWANDA

CONTRAT D’ASSISTANCE ET DE REPRESENTATION EN JUSTICE

ENTRE

LE MINISTERE DE LA JUSTICE

ET

LES CONSEILS DE LA DEFENSE
DE..cviiviivinnnnns errrrenes torveee

CONTRATN® oririirieeeiiireeaes
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ENTRE LES SOUSSIGNES:

Le Ministére de la Justice, ci-aprés dénommé « Le Ministére », représenté par le Secrétaire
Permanent/Mandataire Général Adjoin(, d’une part ;

ET

Les Conseils de la Défense de..ovevvnvininviiinnnns
1. Maitre ............... agissant en qualité de Conseil principal, d*autre part.

2. Maitre ... agissant en qualité de Co-Conseil,
ci-aprés dénommés [es CONSEILS.

PREAMBULE

Considérant la nécessité d’une assistance en justice devant les tribunaux en faveur des
prévenus poursuivis d’avoir participé a la commission du crime de Génocide contre les Tutsis
et autres infractions connexes, transférés au Rwanda dans [e cadre de la coopération judiciaire
internationale ne disposant pas des moyens financiers pour assurer la rémunération d’un

Avocat ;

Considérant la volonté du Ministére de la Justice de promouvoir ["accés a la justice pour

tous ;

IL AETE CONVENU ET ARRETE CE QUI SUIT:

Article premicer: De Pobjet du contrat

Le présent contrat concerne I’Assistance judiciaire au bénéfice de.............. .. poursuivi
pour avoir participé & la commission du crime de génocids contre les Tutsis et autres
infractions connexes, transféré au Rwanda dans le cadre de la coopération judiciaire
internationale et ne disposant pas des moyens f{inanciers pour assurer la rémunération dun

Conseil.
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Article 2: De la durée du Contrat

Le présent Contrat est conclu pour toute la durée de I’affaire.
Article 3: Des obligations communes réciproques

3.1 Des Conseils de la Défense

Les Conseils de la Défense s’engagent & :

a) Assister le prévenu.......... devant les juridictions rwandaises a tous les degrés et &

toutes Jes étapes de la procédure;
b) Rendre compte au Ministére de la Justice de tous les actes accomplis en exécution de

leurs prestations respectives ;
¢) Transmetire mensuellement au Barreau et au Ministére de la justice des rapports sur

J*érat d’avancement du dossier jusqu'a ce quiune décision non susceptible d*appel soit

rendue.
3.2. Du Ministére de la Justice
Le Ministere de la Justice s’engage a:

~a) Assurer [e suivi et I'évaluation des activités des Conseils ;
b) Pourvoir au financement de |’aide 1égale ;
¢) Faciliter la communication entre les Conseils de la Défense et les instances
judiciaires ; .
d) Payer les honoraires selon le calendrier de paiement tel que prescrit & [‘article 4 du

présent contrat.

Article 4: Des honoraires

%

Les Conseils de la défense, quel que soit le nombre des Avocats, regoivent en tout des
honoraires sous forme d’un forfait de quinze millions de francs rwandais (15.000.000 Frw)
pour tous les degrés de juridiction, payables de la fagon suivante :

a) Trois millions cinq cent mille frarcs rwandais (3.500.000 Frw) a la signature du

contrat ;

3.
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b) Quatre millions de francs rwandais (4.000.000 Frw) & la présentation de la copie du

jugement au premier degré ;
¢) Deux millions cinq cent mille francs rnwandais (2.500.000 Frw) aprés I*introduction de

"appel ;
d) Cing millions de francs rwandais (5.000.000 Frw) 4 la présentation de la copie du
jugement en appel.

Un autre contrat sera négocié pour toutes les autres voies de recours extraordinaires faites par
le prévenu. Mais le montant des honoraires ne peut pas dénasser trois millions de francs

rwandais (3.000.000 Frw).

L.e montant de quinze millions de francs rwandais (15.000.000 Frw) comprend tous taxes et-

impdts payables au Rwanda ainsi que tous les frais de I’ Avocat & I’ intérieur du pays.

Si le tribunal ordonne un déplacement de I’Avocat & I'extérieur du pays, un contrat séparé

sera négocié.

Tous les paiements seront effectués sur le comple n° .........oooiiviennnain. ouvert a la
Banque ...o.ooviiiinniiceenen, aux poms de ...l B TN

Au cas ol les Conseils voudront changer de compte, ils le feront par corres;aoridancc écrite
trente (30) jours calendrier avant le paiement de factures pendantes.

Article 5: De la révision du contrat

De commun accord, les parties peuvent, si besoin en est, réviser les termes du présent contrat.
Cependant, cette révision ne pourra en aucun cas porter sur les honoraires qui resteront
inchangés durant tout le terme du contrat.

Article 6: De la résiliation dv contrat

Pour des motifs légitimes et surtout compte tenu de la complexité du litige, chaque partie se
réserve le droit de procéder & sa résiliation unilatérale du contrat, moyennant un préavis de

trois (3) mois.

Le Ministére se réserve Je droit de résilier le nontrat moyennant un préavis de trente (30) jours
dans les cas suivants:
4-
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a) siles Conseils violent les reégles d’éthique du Barreau;
b) en cas de fraude ou corruption ;
¢) sile Conseil commet un acte quelcongue engageant sa responsabilité pénale ;

Sans préjudice de I’alinéa premier du présent article, est considéré notamment comme cause
de résiliation du présent contrat, |¢ non respect par le prévernu, des instructions du Ministére
de la Justice relatives a la procédure de demande d'aide 1égale annexées au présent contrat.

Lorsque le contrat est résilié, les Conseils sont tenus de remettre toutes les piéces du dossier
aux confréres qui succédent dans la méme affaire et un décompte final sera effectué pour le
remboursement ou le paiement des honcraires dus par 1'une ou l'autre partie. L’Avocat
entrant doit toucher les honoraires restant pour le dossier.

Articles 7: Adresse el communication

Toute communication d’une partie a [’autre en vertu du présent contrat est adressée par écrit &
I’adresse suivante :

Le Secrétaire Permanent /Mandataire Général Adjoint
Ministére de la Justice

B.P 160

Kigali, RWANDA.

Les Conseils de ....... cereereres :
MaTtre vovvevrerrvenennnnne, et
Maitre ........... Cerveereees erireenen

Articles 8: Loi régissant le contrat

Le présent Contrat est régi et interprété selon les lois du Rwanda.
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Articles 9: Du Réglement de différends

En cas de contestation relative a I'interprétation ou a l'exécution du présent contrat, les
partics privilégient un réglement & [’amiable. En cas d’échec, |"affaire est soumise devant les
juridictions nationales compétentes.

Articles 10: De I’Entrée en vigueur

Le présent contrat prend effet @ compter du .........oooooiiiii

Pour le Ministére de la Justice Les Conseils de Ia défense
KALIHANGABO Isabelle 1,
Secrétaire Permanent/ ¥andataire Général
Adjoint
6-
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ANNEX 22

Article 20 of Law N° 30/2013 of 24/5/2013 Relating
to the Code of Criminal Procedure and Articles 18—
19 of the Law N° 13/2004 Relating to the Code of
Criminal Procedure, 17 May 2004
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When a civil action is brought in a criminal court, the court may, on its own motion or upon
application by any of the parties, separate the civil action from criminal proceedings when the civil
claim is likely to prejudice or delay the hearing of the criminal case.

Article: 14

Proceedings of the civil action are kept in abeyarice as long as the criminal case has not been finally
determined, whether the criminal proceedings were instituted before or in course of the civil
proceedings.

Article: 15

A civil action arising from a criminal offence becomes time-barred after five (5) years from the time
when the offence was committed.

However, if the prescription of a civil action precedes the prescription of a criminal action, a civil
action becomes time-barred at the same time with that of the criminal offence.

Article: 16

A civil action cannot be brought before a criminal court after prescription of prosecution of a criminal
case.

However, when a criminal court has been seized with civil actiors it can, when there are sound
prosecution evidence, proceed with its trial if the criminal action has been time barred, if the accused
died, in case of commission of an offence or in case of amnesty.”

Article: 17

The waiver of a civil action does not bar the presecution of a criminal case.

Section 2. Services responsible for prosecution
Sub-section 1. The Judicial Police
a) Organisation of the Judicial Police

Article: 18

Criminal investigation and prosecution are carried out by judicial police officers under the control and

supervision of the Prosecution Service.
The Criminal Investigation and Prosecution shall always communicate to the victim his/her right to

claim for damages.
Article: 19

The Judicial police is responsible for investigation of crimes, receiving complaints and documents
relating to the offences, gathering evidence for the prosecution and defence and, searching for
perpetrators of the crimes, their accomplices and accessories so that they can be prosecuted by the
Prosecution. -

Article: 20

http://www.refworld.org/docid/46¢306492.html 9/2/2015
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nts

Disclai
mer

Chapter 1. PRELIMINARY PROVISIONS

Article: 1
(Organic Law no 20/2006 of 22/04/2006)

This law governs criminal investigation and prosecution aimed at imposing penal sanctions
against acts that contravene the penal law.

Criminal judgements must be held in public audience, be fair, impartial, comply with the
principle of self defense, cross examination, treat litigants equal in the eyes of the law, base on
evidences legally produced and be rendered without any undue delay.

Section 1. Actions arising from offences

Sub-section 1. Criminal action

Article: 2



is found in possession of property, arms, instruments or documents leading to the suspicion that

he or she might be the one responsible for committing the offence or aided and abetted the author

of crime, provided it is soon after the commission of the crime.
Article: 35

When a person unequivocally admits to have committed an offence, the provisions of article 33,
paragraphs 2 and 3 of this law shall apply in the course of investigation and prosecution and the
trial judge or magistrate can reduce the applicable sentence to a half.

Article: 36

For any offence that falls under his or her competence if a Judicial Police Officer estimates that
due to circumstances that led to its commission, a court is likely to impose a punishment of fine
and if necessary, to order the eventual forfeiture of property, the Judicial Police can request the
Public Prosecutor to invite the suspect to make a choice between filing a case against him or
payment of a fine not exceeding the maximum fine to which are increments that are provided for
by the law. ,

When the accused has completed his or her choice, investigation is discontinued except when the
Public Prosecutor decides to go on with the prosecution.

The payment of fine does not imply admission of an offence.

2. Arrest and necessary conditions
Article: 37

When an offence is punishable by at least an imprisonment of two (2) years or if there exist
reasonable grounds to suspect that the accused is likely to escape or if his or her identity is
unknown or is doubtful, a Judicial Police Officer can, if it is deemed necessary for the purposes
of investigation, arrest and detain him or her in an official remand in a custody which is situated
at a police station if there are serious reasons to suspect that he or she committed the offence.
The Judicial Police Officer records a statement of the arrest in four (4) copies, one of which is
immediately transmitted to the competent public prosecutor, another is filed in the criminal case
file, another given to the in-charge of the remand prison and the last given to the accused.

A statement for arrest of an accused is valid for seventy-two (72) hours, which cannot be
extended.

Any person against whom there is no sufficient evidence to suspect that he or she committed or
attempted to commit an offence shall immediately be released.

Article: 38
Any person detained by the Judicial Police Department shall be informed of his or her charges as

well as his or her rights including the right to inform his or her advocate or any other person he
or she wishes to be informed. Such a notification is recorded in the statement of judicial police.

1154



Magistrate or Judge immediately informs the accused of the decision in writing or orally and
then reduced into writing.

Article: 100

An order authorising for preventive detention remains in force for 30 days including the day on
which it was delivered. After the expiry of that time, it can be renewed for one month and shall
continue in that manner.

However, after expiration of 30 days, the time cannot be extended for contraventions. For
misdemeanours, the time cannot be extended after the accused has been detained for 6 months
and after one year for felonies.

Orders extending the period of detention are made in accordance with the form and periods
provided for under article 99 of this law.

An order for pretrial detention or for extending the time of detention shall specify the grounds
that justify it.

Preventive detention can also be ordered if an accused person has voluntarily breached some of
the conditions of bail imposed on him or her.

Section 4. Release on bail and execution of bond
Article: 101

In all offences, an accused person or his or her counsel can at any time apply for bail to the
public prosecutor charged with the preparation of the case or to a Judge or Magistrate depending
on the stage of investigation.

A Judge or Magistrate delivers a ruling on the application and its legal basis within five (5) days.
When the release is guaranteed, the accused may be ordered to respect some conditions.

Article: 102

When a Magistrate or Judge does not find sufficient evidence for prosecution, an accused person
shall be immediately released.

When a Judge or Magistrate finds that there is enough evidence to warrant detention of the
accused, an order for preventive detention can be made; or he may not be detained but ordered to
respect certain conditions.

Some of the conditions, which can be imposed on the accused, include the following:

1° to live in the area where the prosecutor charged with the preparation of the case file works;

2° not to travel beyond a prescribed area without obtaining prior permission of the prosecutor
charged with the preparation of the case file or his or her representative;

3° not to travel to specific areas or not to be found in certain areas at given times;

4° to report at given periods before a public prosecutor who is charged with the preparation of
the case file or a public servant or before any such other officer as may be determined by the
magistrate or judge;

5° to appear before a public prosecutor in charge of preparation of his or her case file or before a
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ANNEX 24

Public Prosecution v. Uwinkindi, The High Court,
The Specialised Chamber Trying International and

Cross-Border Crimes, case no. RP 0002/15/HCCI,
Decision, 16 February 2015



. )
CASE RP 0005/15/HCCI . . PAGE NUMBER 1

THE BIGE COURT, THE SP ECIALISED CHAMBER TRYING INTERNATIONAL
AND CROSS-BORDER CRIMES, SITTING IN KIGALIL, TRYING PENAL CASES

‘AT FIRST INSTANCE PRONOUNCED IN PUBLIC ON 16/02/2015, 'THE

FOLLOWING RULING ON CASE RP 0002/15/HCCI:

Claimant:

Jean UWINKINDI son of Subwanone and Ntizisigwa, born in 1951 at Rutsiro in former
Kibuye Prefecture in the Republic of Rwanda, up to 1994 he was residing in former Kigali
Ngali, in Kanzenze Commune, Kayumba Sector, Gatare Cell, married to Kabagwira Rose and
they have eight (8) children, pastor, Rwandan, owns no assets, currently detained in Kigali
Central Prison after being transferred to Rwanda by the International Criminal Tribunal for

Rwanda so that he may be prosecuted for the crimes he is suspected of having committed in -

Rwanda

Accused:-

proceedings of case RP 0002/12/11CCI

1. THX NATURE OF THE CASE
\ hes the Jjudge
NGENDAKURIYO Alice saying that she is not giving him the~-Heor£@€sn't listen to him,
answers him threateningly and extreme anger, that she took decisions against the truth aiining
at.intentionally preventmg him from his right, thereby demornstrating the judge’s hiitred

against hlm

2. The issue which shall be exaniined is to know whether the claim related to disqualifying
the judge NGENDAKURIYO Alice submitted by Jean UWINKINDI has merit.

II. ANALYSIS OF CASE ISSUE

3. Jean UWINKINDI explains his claim saying that during the trial proccedings of
06/02/2015 the judge NGENDAKURIYO Alice demonstrated hate towards him in no
uncertain terms because she refused to listen to him but instead listened to the Public

Prosecutor only, that she took decisions on the basis of their briefs and evidence only, took

various decisions contrary to the reality and the law aiming at preventing him mtentlonallv

from enjoying his right. He also claims that it is the habit of this judge chalrmg the trial
proceedings to allow the Public Prosecutor more time and refuse him enough time to express
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hl‘ opinion, in addition, she compels hini to accept leoa] counsels who are not of his own
ChOICC
CASE RP 0005/15/HCCI PAGE NUMBJER 2

4. Jean UWINKINDI based his allzgations on various laws including the National
Censtitution of the Republic of Rwanda of 4/06/2003 as amended to date, International
Cenventions, the Organic Law relating Transfer cases in the Republic of Rwanda, Organic
Law n® 51/2008 of 9/09/2008 determining organization, functioning and jurisdiction of courts
as modified and complemented to-date. Organic Law relating to the civil, comme: c1a1 labor

and administrative procedure.

5. The Cowt notes that pursuant to the article 171, 3° of the Organic Law n°® 51/2008 of
9/09/2008 determining organization, functioning and jurisdiction of courts as modified and
complemented to-date and article 99, 3° of the Orgahnic Law n® 21/2012 of 14/06/2012
relatiny to the civil, commercial labor and administrative procedure stipulates tat a judge
can be disqualified in case one of the parties demonstrates the basis of enmity between

" Him/her and the Judge: Jean UWINKINDT's declarations related to the refusal to be’ givén’ the

floor, considering one side's evidences, not getting equal time during trial, to be answered
t}uvatenmgly and with extreme anger and to be compelled to accept legal counsels ass1gned

Jean UWINKINDI's claim.

0. COURT'S RULING

6. The Court adopts that the claim requesting for the
NGENDAKURIYO Alice is reJe.cted

7. The Court orders that the ’cual proceedings of case RP 0002/12/HCCI should con11nue
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IT XS SO RULED AND PRONOUNCED IN PUBLI(C TOIDAY ON 16/02/2015.
NDAGUIMANA Eugene  MUHIMA Antoine MUKAMURENZI Beatrice
Judge [Signed) President[Signed] Judge [Signed]
NYAMUTAMA Hypax

Court Registrar [Signed]

(f‘“? Translated by Nadine NDUWIMANA

Translator %‘m\

¥ " Notaire -
vosor legalisadon de ta Signature MUKLILU Antonay. N
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