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 INTRODUCTION 
1. Uwinkindi’s ongoing trial proceedings in Rwanda are being conducted fairly 
and in full compliance with all international fair trial standards and conditions for 
referral. Rwanda has respected Uwinkindi’s right to free legal representation by 

ensuring that he is assigned counsel at all times. Uwinkindi’s refusal to accept the 
services of assigned counsel, despite the reasoned decisions of Rwanda’s High Court 
and Supreme Court explaining that he had no right to select his own assigned coun-

sel, establishes no violation of fair trial standards or the conditions for referral. 
Rwanda also has made available adequate funds for defence investigations—beyond 
those already conducted by the judicial police—and adopted a new practice direction 

governing how applications for additional funding may be obtained. Uwinkindi’s 
remaining challenges to his lawful arrest upon transfer to Rwanda, his pretrial de-
tention within Rwanda, the impartiality of Rwandan trial judges, and the adaption 

of his indictment to comply with Rwandan law are all unsubstantiated and demon-
strate no fundamental violation of his fair trial rights. The Trial Chamber should 
accordingly reject his request for revocation. 

 FACTUAL BACKGROUND 
2. When Uwinkindi was arrested in Rwanda on 19 April 2012, the police imme-
diately informed him of his right to counsel; that notification was recorded in an 

arrest report signed by the police and by Uwinkindi himself.1 Four days later, on 23 
April 2012, Uwinkindi appeared before the prosecutor of the Intermediate Court of 
Nyarugenge, who, at Uwinkindi’s request, postponed any interrogation until such 

time as an attorney was appointed to represent him.2 The Bar Association assigned 
Gatera Gashabana as Uwinkindi’s counsel on 26 April 2012.3 With the assistance 
of counsel, Uwinkindi elected not to give a statement to the prosecutor.4 

                                            
1 Annex 3, Police Arrest Report. 
2 Annex 4, 23 April 2012 Pro-Justitia. 
3 April 2012 MR, para. 3. 
4 June 2012 MR, para. 17.  
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3. On 27 April 2012, at Uwinkindi’s initial appearance, his attorney requested 
and obtained a four-month continuance to prepare for the bail hearing, and “a 

longer period” to prepare for trial.5 In August that same year, the Intermediate 
Court denied Uwinkindi’s request for bail and dismissal of the case, and in Septem-
ber this ruling was confirmed on appeal.6 The formal investigation phase of the case 

concluded on 28 September 2012 when the prosecution forwarded its case file to the 
High Court; Uwinkindi had been in pretrial detention for five months.7 

4. Once the proceedings reached the High Court, further delays occurred because 
Uwinkindi failed to present a timely and sufficiently detailed budget for the inves-
tigation of defence witnesses living abroad. In March 2013—eleven months after his 

attorney was appointed, and only after having been prompted by the High Court—
the defence finally presented a budget for investigation of witnesses abroad.8 And 
in August 2013—another two months after the court had directed the defence to do 

so9—a budget was finally provided to the Ministry of Justice.10 In that budget, 
Uwinkindi’s defence proposed that they receive approximately100 million RWF, or 
140,000 USD, for investigating witnesses abroad. This proposed investigation 
budget was bereft of details: each line item included only the name of a foreign city, 

the number of witnesses to be contacted in that city, and the number of days the 
defence wanted to spend there.11 On its face, the budget was unreasonable: for ex-
ample, Uwinkindi proposed that both his attorneys spend seven days in New York, 

at a cost of 10,000 USD, to contact a single witness. Although Uwinkindi’s defence 

                                            
5 April 2012 MR, para. 4. 
6 August 2012 MR, paras. 3, 11; September 2012 MR, para. 10. 
7 October-November 2012 MR, para. 3. 
8 March 2013 MR, para. 26. 
9 Annex 5, 16 May 2013 High Court Decision, para. 24. 
10 Annex 6, 5 August 2013 Letter, p. 25. 
11 Annex 6, 5 August 2013 Letter, p. 25. 
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attorneys knew that the Rwandan authorities considered this budget unaccepta-
ble,12 they never attempted to revise and re-submit it. 

5. Uwinkindi’s trial itself began on 14 May 2014, and in the following months the 
parties presented written and oral submissions on the case.13 In December 2014, 

Rwanda adopted a new flat-fee structure for its legal aid program, which was aimed 
at harmonizing the fees paid to assigned defence counsel in all referred or extradited 
cases subject to the Transfer Law.14 The Ministry of Justice offered a new legal aid 

contract to Uwinkindi’s attorneys, but they rejected it on 8 December 2014.15 As a 
consequence, Rwandan authorities exercised their right under defence counsel’s ex-
isting legal aid contract16 to terminate the agreement by providing three months’ 

advance notice.17 

6. Uwinkindi’s attorneys could have represented Uwinkindi during the three re-

maining months of the existing contract, and used that time to continue negotia-
tions on the contract terms—negotiations to which Rwanda was open on all terms 
apart from the flat flee itself.18 Instead, Uwinkindi’s attorneys told the High Court, 

on 31 December 2014, that they could not continue to represent their client, either 
because they would be using the three months to hand over the file to successor 

                                            
12 January-February 2014 MR, para. 34; Annex 7, Contrat d’Assistance et de Représentation en Jus-
tice between the Rwanda Bar Association and Defence Counsel for Uwinkindi, Maître Gatera Gasha-
bana and Maître Jean Baptiste Niyibizi, valid as of 1 November 2013 (specifically requiring case-by-
case evaluation of funds necessary to conduct investigations); May 2014 MR, para. 66; September 
2013 MR, para. 19; December 2014 Second MR, para. 36. 
13 May 2014 MR, para. 4. 
14 January 2015 MR, para. 33. 
15 Annex 8, 8 December 2014 Letter. 
16 Annex 7, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and Defence Counsel for Uwinkindi, Maître Gatera Gashabana and Maître Jean Baptiste 
Niyibizi, Article 7: “Pour des motifs légitimes et surtout compte tenu de la complexité du litige 
chaque partie se réserve le droit de procéder à sa résiliation, moyennant un préavis de trois mois. 
Lorsque le contrat est résilié, les Conseils sont tenus de remettre toutes les pièces du dossier aux 
confrères qui leur succèdent dans la même affaire.”  
17 Annex 9, 6 January 2015 Minutes. 
18 Annex 9, 6 January 2015 Minutes; January 2015 MR, para. 37. 
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counsel,19 or because their representation during that time would not be helpful to 
him.20 The High Court requested the defence attorneys to continue negotiations 

with the Ministry of Justice in order to resolve the impasse about fees, and further 
requested that they inform the Court at the next hearing, on 8 January 2015, 
whether they would agree to continue representing Uwinkindi.21 

7. At court hearings held on 8 and 15 January 2015, Uwinkindi’s attorneys did 
not respond to the High Court’s repeated requests for clarification as to whether 

they would continue to represent Uwinkindi.22 They asked instead that the Court 
grant Uwinkindi’s motion for a stay of proceedings23 to allow time for counsel’s sta-
tus to be resolved, but provided no indication as to how this could be achieved.24  

8. When the High Court rejected the request for stay on 15 January 2015, 
Uwinkindi’s attorneys requested that the proceedings be suspended pending their 

appeal of the adverse decision on the stay. When the defence request for suspension 
pending interlocutory appeal was denied, Uwinkindi’s attorneys abandoned the 
hearing in an attempt to unilaterally effect a de facto stay of proceedings.25 

Uwinkindi was left in the courtroom, unrepresented.26 Confronted with counsel’s 
abandonment of their client, the High Court fined defence counsel for intentionally 
delaying the proceedings and then, finding that the hearing could not continue 

while Uwinkindi lacked legal assistance, adjourned until 21 January 2015.27 

                                            
19 December 2014 Second MR, paras. 50, 54. 
20 December 2014 Second MR, para. 53. 
21 December 2014 Second MR, para. 56. 
22 January 2015 MR, para. 8.  
23 January 2015 MR, para. 6.  
24 January 2015 MR, paras. 9 et seq. 
25 January 2015 MR, para. 56 (Gashabana admitted counsel left the hearing in order “not to proceed 
with the trial”).   
26 January 2015 MR, paras. 8–28.  
27 January 2015 MR, paras. 8–28.  
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9. The defence attorneys boycotted the 21 January hearing and, once again, 
Uwinkindi was left to appear in court alone.28 The High Court, faced with 

Uwinkindi’s assertion that he did not want to proceed without legal assistance and 
with the defence attorneys’ failure to appear, acted immediately to ensure 
Uwinkindi’s continued legal representation by directing the Bar Association to as-

sign replacement counsel.29 The Bar Association assigned two experienced attor-
neys, Hishamunda and Ngabonziza,30 to represent Uwinkindi.31  

10. Uwinkindi, however, refused to meet with or talk to his newly assigned coun-
sel.32 Although the new counsel were always available to him, Uwinkindi would not 
take advantage of the services they offered. Counsel, on their part, declared that 

they would represent Uwinkindi professionally33 and asked that he understand 
their obligations and meet with them to prepare the case.34 As early as 3 March 
2015, Uwinkindi’s new defence counsel planned to ask the High Court for additional 
time to prepare and for a trial de novo,35 but Uwinkindi refused to recognize the 

validity of their assignment as his counsel.  

11. The Supreme Court confirmed Hishamunda’s and Ngaboniziza’s appointment 
as Uwinkindi’s assigned counsel in its 24 April 2015 decision on Uwinkindi’s ap-
peal.36 Shortly thereafter, new counsel requested more time to prepare for trial and 
for a trial de novo. 37 The High Court granted both motions, ordering that the de-

fence would have three additional months to prepare the case, that witnesses from 

                                            
28 January 2015 MR, paras. 44–45.  
29 January 2015 MR, paras. 44–45.  
30 Annex 10, 6 February 2015 High Court Decision, upheld by 24 April 2015 Supreme Court Decision 
(Annex 11). 
31 Annex 12, 29 January 2015 Letter; Annex 13, New Counsels’ CVs; February 2015 MR, see, e.g., 
para. 14. 
32  See, e.g., February 2015 MR, para. 8; March 2015 MR, paras. 8, 16; May-June 2015 MR, para. 30. 
33 February 2015 MR, para. 14.  
34 May-June 2015 MR, para. 39. 
35 March 2015 MR, para. 35. 
36 Annex 11, 24 April 2015 Supreme Court Decision, para. 67. 
37 May-June 2015 MR, paras. 36, 38. 
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both sides would be heard again, and that the trial would resume on 10 September 
2015.38  

 STANDARD OF REVIEW 
12. As the party seeking revocation, Uwinkindi bears the burden of showing that 

“it is clear that the conditions for referral of the case are no longer met,” and that 
revocation is necessary to further “interests of justice.”39 

13. Revocation of a referral order is a “remedy of last resort.”40  “Thus, while [rev-
ocation] does constitute a safeguard, it is not a panacea” intended to be invoked for 
any perceived violation of rights in the referral state.41 Consideration must neces-

sarily be given to the nature and degree of the alleged violation and whether it 
amounts to a fundamental deprivation of fair trial rights secured by international 
law.42 

14. If a fundamental violation can be established, the Chamber should consider 
whether the situation is capable of being remedied by means short of revocation, 

including, for instance, enhanced monitoring efforts or resort to remedies available 
in the referral state. Before any order of revocation is entered, the Chamber also 
must provide the referral state with an opportunity to be heard on whether a viola-
tion has been established and, if so, how it plans to remedy the violation.43 

15. Only when the violation of fair trial rights is fundamental and incapable of 
being adequately remedied by other means should the Chamber take the drastic 

                                            
38 Annex 14, 9 June 2015 High Court Decision, paras. 15, 21–22. 
39 MICT Statute, Article 6(6). 
40 Uwinkindi Decision, para. 217, affirmed by Uwinkindi Appeal Decision, para. 79. 
41 Uwinkindi Decision, para. 217. 
42 Munyagishari 3 May 2013 Appeal Decision, paras. 106–107 (noting that conditions imposed on re-
ferral must be reasonably related to the objective of securing a fair trial consistent with standards 
recognized under international law). 
43 ICTR Rules, Rule 11bis (F); MICT Rules, Rule 14. While Rule 14 is silent, the Appeals Chamber 
has recognized that the MICT Rules should be interpreted in a manner consistent with the ICTR 
Rules; Munyagishari 25 February 2013 Appeal Decision, paras. 5–6. 
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step of revoking the referral of a case from a national jurisdiction.44 Anything less 
would render the referral process grossly inefficient and ineffective, as every per-

ceived violation of rights—no matter how insubstantial or ephemeral—could be 
used to trigger revocation and, thus, unravel the often lengthy proceedings leading 
to the referral order and derail proceedings in the referral state. 

 ANALYSIS 

A. Right to counsel respected 

16. Rwanda has respected Uwinkindi’s right to be assigned counsel at no cost, and 
at all times during the proceedings assigned counsel were available to assist him. 
Uwinkindi has no right to personally select any specific assigned counsel. Moreover, 

by refusing to accept assigned counsel who were available to represent him at the 
hearings in March 2015, Uwinkindi effectively waived his right to representation 
by counsel at those proceedings. Lastly, Uwinkindi’s right to effective representa-

tion was ensured because the new counsel assigned to him were duly admitted 
members of the bar, with ample experience to represent him.  

1. No right to select specific assigned counsel 

17. In January 2015, after Gatera Gashabana and Jean Baptiste Niyibizi, 
Uwinkindi’s then-assigned counsel, walked out of one on-going court hearing and 

refused to appear for the next, the High Court reasonably found that they had 
ceased to represent Uwinkindi.45 With Uwinkindi standing alone in the courtroom, 
unrepresented, the High Court took quick and appropriate action by directing the 
Bar Association to assign two new, experienced counsel, Hishamunda and Nga-

bonziza, to take over his representation. By that action, the High Court ensured 
that assigned counsel were always available to Uwinkindi as the trial proceedings 
continued. 

                                            
44 See Uwinkindi Decision, para. 217.  
45 January 2015 MR, para. 50; Annex 15, 21 January 2015 High Court Decision.  
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18. Article 14 of the ICCPR, which is incorporated into Article 20 of the ICTR Stat-
ute, sets the standards for international fair trial rights.46 These fair trial rights do 

not give an indigent accused the right to have specific counsel assigned to represent 
him; nor do they require that indigent accused be allowed to select from a list of 
several counsel.  

19. Under Article 14(3)(d) of the ICCPR,47 indigent accused have the right to “have 
legal assistance assigned … without payment.” The Human Rights Committee, 

which adjudicates complaints brought under the ICCPR,48 has consistently held 
that the right to free counsel does not include the right to choose which counsel is 
assigned. In Berry v. Jamaica, the Human Rights Committee rejected a complaint 

that a counsel had been assigned without the consent of the indigent accused, hold-
ing that “article 14, paragraph 3(d), does not entitle an accused to choose counsel 
provided to him free of charge.”49 This principle has been reiterated in a consistent 

line of Human Rights Committee jurisprudence.50  

20. Similarly, the right to assigned counsel under ICCPR Article 14(3)(d) does not 
give an indigent accused the right to select assigned counsel from a list. In Berry v. 

Jamaica, the complainant was not offered a list of counsel to choose from; rather, 

counsel was assigned to him without his consent and on very short notice.51  

21. Relying on this established jurisprudence, the Rwandan Supreme Court cor-
rectly found that Uwinkindi had no right to pick from a list the counsel assigned to 

represent him free of charge.52 Merely that Rwanda had previously provided 

                                            
46 See Uwinkindi Decision, paras. 22, 24. Paragraph 22 of the Uwinkindi Appeal Decision finds that 
an accused in a referred case must be “accorded the rights set out in Article 20 of the [ICTR Stat-
ute]”. The rights under Article 20 of the ICTR Statute, however, simply incorporate the binding 
treaty provisions of Article 14 of the ICCPR (Rwanda acceded to the ICCPR on 16 April 1975). 
47 Identical to ICTR Statute Article 20(4)(d). 
48 ICCPR, Article 28. 
49 Berry v. Jamaica, para. 11.6. 
50 See, e.g., Chaplin v. Jamaica, para. 8.3; Bennett v. Jamaica, para. 6.6. 
51 Berry v. Jamaica, paras. 3.7, 11.6. 
52 Annex 11, 24 April 2015 Supreme Court Decision, para. 52. 
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Uwinkindi and other indigent accused in transfer cases with an opportunity to se-
lect counsel from a list did not oblige Rwanda to provide a list every time a change 

in counsel occurred, without regard to the interests of sound judicial administration 
and efficiency. 

22. The circumstances confronting the High Court at Uwinkindi’s 21 January 2015 
hearing demonstrate this point.  After several months of trial preliminaries, witness 
testimony was ready to be presented. In the midst of trial, defence counsel boycotted 

the proceedings. To ensure that the case proceeded without further disruption, the 
High Court acted expeditiously by directing the Bar Association to assign 
Uwinkindi replacement counsel and, thereby, ensure that there was no gap in his 

legal representation. 

23. Admittedly, the practice at the Tribunals has been to allow the accused to ex-

press a preference for assignment from a list of counsel.53 This practice, however, is 
not mandated under international fair trial standards, as the consistent jurispru-
dence of the Human Rights Committee establishes. In following this practice the 

Tribunals simply elected to go beyond the ICCPR’s requirements. And even under 
the Tribunals’ practice, the Registrar is not necessarily bound to accept the ac-
cused’s choice of counsel from a list, particularly where the interests of justice could 
be impacted by the choice.54 

2. Uwinkindi waived his right to representation by refusing to accept availa-
ble assigned counsel 

24. At the hearings held on 3–5 and 10–12 March 2015, the High Court described 
Uwinkindi as not having legal assistance because, although his new assigned coun-
sel were present and available, he refused to accept their services.55 Uwinkindi’s 

position at these hearings was that he was entitled to decide which counsel would 

                                            
53 Blagojević and Jokić Appeal Judgement, para. 17. 
54 Akayesu Appeal Judgement, para. 62. 
55 March 2015 MR, paras. 16–17, 38–39, 66–67, 100–101, 139–140. 
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represent him. He did so even after the High Court56 (and later the Supreme 
Court)57 issued well-reasoned decisions finding that Uwinkindi had no such right. 

Thus, Uwinkindi’s insistence that he wanted assigned counsel—but refused to ac-
cept the counsel assigned to him—was simply an attempt to disrupt the trial’s or-
derly progress. The High Court correctly found that by refusing to cooperate with 

duly assigned counsel Uwinkindi effectively waived his right to representation at 
the March hearings.58  

25. Contrary to Uwinkindi’s assertion,59 the MICT President never found that 
Uwinkindi was without assigned counsel.60 As discussed above, to the extent that 
Uwinkindi refused to be represented during the March 2015 hearings, despite the 

availability and presence of assigned counsel in the courtroom, any lack of repre-
sentation was a direct result of his own conduct.  This constitutes a waiver on his 
part of the right to representation and establishes no fair trial violation. 

26. The record demonstrates that, at all times, assigned counsel was available to 
represent Uwinkindi, except for the 21 January hearing when predecessor counsel 

abandoned him by leaving the courtroom.  As already shown, predecessor counsel’s 
actions triggered the immediate assignment of replacement counsel.61 

3. Newly assigned counsel are experienced and can represent Uwinkindi com-
petently 

27. Uwinkindi’s view that no counsel, apart from Gashabana and Niyibizi, can rep-
resent him competently, is baseless. His sole complaint against the competence of 

his newly assigned attorneys is grounded on a faulty premise: while he asserts that 
the new counsel, Hishamunda and Ngabonziza, only have five years of experience,62 

                                            
56 Annex 10, 6 February 2015 High Court Decision. 
57 Annex 11, 24 April 2015 Supreme Court Decision. 
58 March 2015 MR, para. 28. 
59 Brief, para. 7. 
60 Uwinkindi 13 May 2015 Decision. 
61 Brief, paras. 73, 115.  
62 See Brief, para. 161.  
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in fact their curricula vitae establish that they have 13 and 14 years, respectively, 

of professional legal experience.63 Hishamunda is a former prosecutor; Ngabonziza 

is a former judge.64  

28. Moreover, as members of the Rwandan Bar Association, the replacement coun-

sel are entitled to a presumption of competence.65 To overcome that presumption, 
Uwinkindi must demonstrate specific instances of “gross professional misconduct” 
or “negligence” on the part of the new counsel,66 which he fails to do.  

29. Furthermore, by prevailing before the High Court in their motion for a trial de 

novo and for additional time to prepare, new counsel have already demonstrated 

that they can and will effectively advocate for Uwinkindi.67 Even though Uwinkindi 
refused to acknowledge or cooperate with them, new counsel were able to secure for 
Uwinkindi additional time to prepare for trial and an order that all witnesses will 

be re-heard when the trial resumes in September 2015.68 As a result, any prejudice 
resulting from Uwinkindi’s refusal to cooperate during the March 2015 hearings 
will be remedied when the trial resumes in September and the witnesses are re-

called for questioning. If, however, Uwinkindi chooses to continue refusing to coop-
erate with counsel, any resulting prejudice will be a consequence of his own decision 
and cannot be attributed to a failure of the Rwandan justice system. 

                                            
63 Annex 12, 29 January 2015 Letter; Annex 13, New Counsels’ CVs; February MR 2015, see, e.g., 
para. 14.  
64 Annex 13, New Counsels’ CVs. 
65 Bikindi Appeal Judgement, para. 21; Nahimana et al. Appeal Judgement, para. 130; Akayesu Ap-
peal Judgement, para. 78; Krajišnik Appeal Judgement, para. 42; Blagojević and Jokić Appeal 
Judgement, para. 23. 
66 Bikindi Appeal Judgement, para. 21; Nahimana et al. Appeal Judgement, para. 130; Akayesu Ap-
peal Judgement, paras. 77–78; Krajišnik Appeal Judgement, paras. 41–42; Blagojević and Jokić Ap-
peal Judgement, para. 23. 
67 See above, paras. 10, 29. 
68 Annex 14, 9 June 2015 High Court Decision, paras. 15, 21, 22.   
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B.  Assigned counsel’s remuneration and contract 

30. Rwanda was justified in requiring Uwinkindi’s counsel to accept the flat-fee 

structure under the new legal aid system. This flat-fee structure was devised to 
maximize economy and minimize potential overspending in the disbursement of 
public funds, which is an obligation for all organizations or entities responsible for 
administering limited public funds. The ad hoc tribunals, for example, are keenly 

aware of their need to manage scarce financial resources wisely: that was one of the 
reasons they also have adopted a flat-fee structure for remunerating defence coun-

sel.69 Ensuring that Uwinkindi’s right to counsel was protected did not require 
Rwanda to forgo principles of prudent financial management and to effectively write 
defence counsel a blank check for any amount they demanded.  

31. This is particularly true because, as of November 2014, when the trial was still 
far from completion, Uwinkindi’s defence team had already received almost 83 mil-

lion RWF (approximately 110,000 USD) in fees. In Uwinkindi’s referral decision, 
the referral chamber acknowledged and accepted the sufficiency of Rwanda’s “budg-
etary provision of 100 million Rwandan Francs to fund legal aid for transferred 

cases.”70 The almost 83 million RWF that Rwanda paid to date for Uwinkindi’s un-
finished trial, therefore, represented almost 83 percent of the entire budget availa-
ble for all referred cases.71 Rwanda could not sustain the former fee structure with-

out either crippling Rwanda’s legal aid system or tolerating a disproportionate ex-
penditure of limited public resources for a single case.  

32. Moreover, while former defence counsel were being paid one million RWF every 
month that passed, their preparations for trial did not proceed expeditiously.72 One 
example of this inefficiency was their investigation of witnesses within Rwanda. On 

                                            
69 ICTR Report, para. 66; see also MICT Remuneration Policy. 
70 Uwinkindi Decision, para. 141. 
71 January 2015 MR, para. 39.  
72 Annex 7, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and Defence Counsel for Uwinkindi, Maître Gatera Gashabana and Maître Jean Baptiste 
Niyibizi, valid as of 1 November 2013, Article 4. 
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8 October 2013, the defence received funds to investigate witnesses residing in 
Rwanda.73 According to the budget they submitted, that investigation would take 

26 days total.74 Six months later, in May 2014, the defence team had only just 
started to investigate the witnesses who lived in Rwanda.75 

33. This illustrates why it was reasonable for Rwanda, in January 2015, to reform 
its legal aid system for the transfer cases. Under the new system, assigned counsel 
will receive a tax exempt76 flat fee of 15 million RWF for the whole case, from initial 

appearance, through trial, and until the completion of appeals.77 The flat fee does 
not include expenses for defence investigations; 78 those expenses will be paid sepa-
rately, as set out in a practice direction.79 Also, defence counsel do not need to pay 

for services such as photocopying and telephone calls out of the flat rate, since those 
services are available to them for free at the Bar Association offices.80  

34. The new flat fee structure is economically attractive to members of the Rwan-
dan Bar, as demonstrated by the number of practitioners who have subscribed to it: 
to date, over 60 Rwandan counsel with more than 10 years of experience have indi-

cated their willingness to defend genocide cases under the new legal aid policy.81 
The Bar Association itself, which is mandated to determine lawyers’ fees, agreed 
that the new flat fee was sufficient to handle a transferred case.82 

                                            
73 Annex 16, 11 October 2013 High Court Decision, para. 11.  
74 Annex 6, 5 August 2013 Letter, p. 25. 
75 May 2014 MR, para. 73.  
76 Annex 17, Contrat d’Assistance et de Représentation en Justice between the Rwanda Bar Associa-
tion and the Defence Counsel for Uwinkindi, Maître Joseph Ngabonziza and Maître Issacar 
Hishamunda, dated 1 May 2015, Article 4 (1°).  
77 January 2015 MR, para. 33. 
78 January 2015 MR, paras. 44–45.  
79 Annex 18, Rwandan Practice Direction on Defence Investigations. 
80 October-November 2012 MR, para. 22. 
81 Annex 19, Letter and Roster of Lawyers. 
82 January 2015 MR, para. 33. 
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35. The rate adopted also compares favorably with the salaries of Rwandan na-
tional prosecutors.83 The 15 million RWF flat fee received by defence counsel in 

transferred cases is equivalent to the salary that a Rwandan national prosecutor, 
who is paid roughly 700,000 RWF after taxes, would earn over a period of 21 
months.84 Moreover, national prosecutors have only one source of income—their sal-

aries. By contrast, the flat fee earned from assignment to a genocide case is not the 
only source of revenue for defence counsel, as they routinely handle several cases at 
the same time for which they will receive fees that contribute to their overall in-

come. In fact, Gashabana himself has clients other than Uwinkindi.85  

36. Rwanda was therefore reasonable and justified in asking counsel Gashabana 

and Niyibizi to accept, for the rest of the Uwinkindi litigation, the flat fee of 15 
million RWF. Since at the time they were offered the flat fee they had already re-
ceived 82.6 million RWF for the case, their total fees from representing Uwinkindi 

would have amounted to 97.6 million RWF, or approximately 134,000 USD. In light 
of this, Uwinkindi’s claim that the remuneration offered to his counsel was insuffi-
cient is baseless.86 

37. While Uwinkindi also complains of a provision in the proposed December 2014 
contract that would have prevented his counsel from criticizing the Rwandan gov-
ernment,87 that provision, like all the contract terms except those governing the 

new fee structure, was always negotiable.88 Indeed, following objections from the 

                                            
83 International Criminal Procedure, p. 1245. 
84 Annex 20, 2015 National Public Prosecution Pay Slips. 
85 May-June MR 2015, para. 24. 
86 Brief, paras. 122–137. 
87 Brief, para. 132; December 2014 Second MR, para. 44. 
88 January 2015 MR, paras. 33, 37. 
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Bar Association, the clause he takes issue with was removed from the contract 
signed by his new counsel.89 

C. Ability and resources to conduct defence investigations 

38. Uwinkindi faced no legal obstacles in carrying out defence investigations, and 
he had at his disposal two alternatives for collecting exculpatory evidence to use in 

his case: the Rwandan judicial police and the services of his own two defence coun-
sel. He chose not to ask the judicial police to obtain evidence in his favor, and, as to 
investigations of witnesses living abroad, he failed to act diligently and reasonably 

in seeking the necessary funds to enable his counsel to carry out that work them-
selves. 

39. The principle of equality of arms, on which Uwinkindi attempts to rely,90 does 
not entitle an accused to the same resources as the prosecution,91 but rather to equal 
procedural rights.92 Thus the Rwandan authorities violated none of his fundamen-

tal rights by refusing to assign investigators and support staff (“personnel d’appui”) 
to his team,93 as neither the Transfer Law nor international fair trial standards 
required them to do so. Uwinkindi’s contrary claim is not referenced or developed.94 

Nor does Uwinkindi explain how a lack of state-funded investigators or support 
personnel prejudiced him or hindered the preparation of his defence. 

40. Uwinkindi’s principal complaint concerning defence investigations—that he 

could not locate and investigate witnesses abroad because he was not provided with 
the financial resources to do so—is baseless.95 First, as noted above, under Rwandan 

                                            
89 Annex 21, Affidavit of Athanase Rutabingwa; see also, Annex 17, Contrat d’Assistance et de 
Représentation en Justice between the Rwanda Bar Association and the Defence Counsel for 
Uwinkindi, Maître Joseph Ngabonziza and Maître Issacar Hishamunda, dated 1 May 2015. 
90 Brief, paras. 80–86. 
91 Kayishema and Ruzindana Appeal Judgement, para. 69; Stakić Appeal Judgement, para. 149. 
92 General Comment, para. 13. 
93 Brief, paras. 27, 40–41. 
94 Brief, para. 27. 
95 Brief, paras. 93–116. 
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law, specifically Article 20 of the Rwandan Code of Criminal Procedure, investiga-
tions for the defence are carried out by the judicial police.96 The judicial police are 

available to carry out any investigations that Uwinkindi might request, including 
investigations abroad97—but he has not requested them to do so.  

41. Second, the High Court found that Uwinkindi and his counsel were free to con-
duct their own investigations, and that they should address their requests for fund-
ing investigations to the Ministry of Justice and the Bar Association.98 But the only 

budget that Uwinkindi ever submitted to the Ministry for investigations abroad was 
belated and lacked appropriate detail. That budget, which Uwinkindi sent to the 
Ministry of Justice three months after he had been directed to do so by the High 

Court, requested over 100 million RWF (140,000 USD). It included line items for 
visiting various cities in Africa, Europe, and America, together with the number of 
witnesses counsel hoped to contact in each city and the number of days they in-

tended to stay there.99 For example, the budget proposed spending 10,000 USD so 
that both defence counsel could travel to New York and stay there for seven days to 
meet with a single witness. No other information or justification for these extraor-
dinary expenditures was given, and the proposal as a whole was prima facie unrea-

sonable.100 

42. Rwandan authorities noted repeatedly that the budget Uwinkindi proposed for 
international investigations was insufficiently supported.101 In addition, the con-
tract signed by defence counsel in early 2014 specifically required a case-by-case 
evaluation of funds necessary to conduct investigations.102 Thus Uwinkindi and his 

                                            
96 Annex 22, Rwandan 2013 Criminal Procedure Code, Article 20; Rwandan 2004 Criminal Procedure 
Code, Articles 18–19. 
97 September 2012 MR, para. 13; March 2013 MR, para. 20.  
98 Annex 5, 16 May 2013 High Court Decision, paras. 24, 39. 
99 Annex 6, 5 August 2013 Letter, p. 25. 
100 See above, para. 4.  
101 December 2014 Second MR, para. 36; September 2013 MR, para. 19. 
102 January-February 2014 MR, para. 34.  
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counsel were aware that the vague budget they had submitted in August 2013, 
which on its face appeared inflated, could not be approved without further amend-

ments or justifications. 103 Yet they never took any steps to address the authorities’ 
concerns by re-submitting or attempting to negotiate a different proposal. 

43. To clarify the procedure and requirements for the submission of proposed de-
fence investigation budgets, the Supreme Court issued, on 6 August 2015, a new 
practice direction. The practice direction provides further guidance on what should 

be included in support of future requests for defence investigations and clarifies the 
types of funding that are available to defence teams.104 Uwinkindi’s new counsel 
will be able to rely on this practice direction and the procedures it sets out to obtain 

appropriate and reasonable funding for any further defence investigations they may 
seek.  

D. Arrest and pretrial issues 

1. Arrest and right to counsel during questioning 

44. Rwanda observed all international fair trial rights and requirements of domes-
tic law in relation to Uwinkindi’s arrest on 19 April 2012. The arrest report of 19 

April 2012, which Uwinkindi signed, states that the applicable Rwandan law re-
garding arrests was observed.105 The 2004 Rwandan Code of Criminal Procedure 
specifically authorized the arrest and detention of persons accused of a felony.106 
Article 9(1) of the ICCPR requires that the detention of persons follow procedures 

established by law—which, in Uwinkindi’s case, was done. While Uwinkindi 
vaguely claims that “the laws in force” were violated in the course of his arrest and 

                                            
103 January-February 2014 MR, para. 34; Annex 7, Contrat d’Assistance et de Représentation en Jus-
tice between the Rwanda Bar Association and Defence Counsel for Uwinkindi, Maître Gatera 
Gashabana and Maître Jean Baptiste Niyibizi, valid as of 1 November 2013 (specifically requiring 
case-by-case evaluation of funds necessary to conduct investigations); May 2014 MR, para. 66; Sep-
tember 2013 MR, paras. 18–19; December 2014 Second MR, paras. 35–37. 
104 Annex 18, Rwandan Practice Direction on Defence Investigations. 
105 Annex 3, Police Arrest Report. 
106 Annex 23, Rwandan 2004 Criminal Procedure Code, Article 37. 
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detention,107 he does not identify either the specific law in question or the substance 
of the alleged violation.  

45. Uwinkindi’s claims that he was interrogated on 21 and 23 April without coun-
sel being present108 are similarly without merit. While he references court minutes 
(procès verbal d’audition) for 21 and 23 April 2012 in support of his allegation,109 no 

court minutes exist for 21 April 2012, and according to the minutes for 23 April 
2012, Uwinkindi was not interviewed that day because he did not want to give a 

statement until he had met with his counsel. Honoring this request, the prosecutor 
postponed any interrogation until counsel could be assigned,110 and no matters re-
lating to Uwinkindi’s guilt or innocence were discussed.111 Although Gashabana 

was assigned as Uwinkindi’s counsel on 26 April,112 the record shows that 
Uwinkindi never agreed to give a statement to prosecutors.113 The dossier of his 
case, therefore, does not contain any exculpatory statement provided by Uwinkindi 

in his own defence. Rwanda respected his right to not provide such a statement. 

2. Length of pretrial detention 

46. Uwinkindi’s pretrial detention in Rwanda, the period between his arrival on 
19 April 2012 and the transmission of his case file to the High Court on 28 Septem-
ber 2012, lasted for little more than five months.114 Most of the length of this pretrial 

detention is attributable to Uwinkindi himself, as his counsel Gashabana requested 
four months to prepare for the bail hearing and “a longer period” to prepare for 

                                            
107 Brief, para. 28. 
108 Brief, para. 29. 
109 Brief, fn. 22. 
110 Annex 4, 23 April 2012 Pro-Justitia. 
111 Annex 4, 23 April 2012 Pro-Justitia. 
112 April 2012 MR, para. 3.  
113 June 2012 MR, para. 17.  
114 Annex 3, Police Arrest Report; October-November 2012 MR, para. 3. 
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trial.115 Pretrial detention of up to one year was permissible under the 2004 Rwan-
dan Code of Criminal Procedure, and Uwinkindi’s five months of detention was well 

under that limit.116 

47. Uwinkindi appears to argue, without providing support, that the Rwandan au-

thorities should have included the time that Uwinkindi spent in custody at the 
ICTR in determining the length of his pretrial detention for purposes of calculating 
the one year time limit prescribed by Article 100 of the 2004 Rwandan Criminal 

Procedure Code.117 But any detention at the ICTR was solely under the control of 
the Tribunal, and cannot be attributed to Rwanda. 

48. Furthermore, whether the length of his detention at the ICTR, which lasted 
approximately 22 months, was undue must be assessed under ICTR law, not Rwan-
dan law. ICTR jurisprudence holds that whether the length of detention is undue 
depends on a variety of factors, such as the complexity of the case.118 In Renzaho, 

the ICTR Appeals Chamber found that an accused’s pretrial detention of over four 
years was not unduly long.119 The extensive litigation in Uwinkindi’s case before the 

ICTR, which involved both the request for referral and the amendment of the In-
dictment, demonstrates that his case was sufficiently complex to justify pretrial de-
tention of 22 months. Uwinkindi offers no support for a contrary argument. 

49. In any event, the issue now before the Trial Chamber is whether Uwinkindi’s 
Rwandan proceedings were fundamentally unfair, not whether his detention at the 
ICTR, before his transfer to and arrest in Rwanda, was unduly long. Therefore, it 

is not necessary to consider alleged issues concerning the ICTR detention period. 

                                            
115 April 2012 MR, para. 4. 
116 Annex 23, Rwandan 2004 Criminal Procedure Code, Article 100. 
117 Brief, para. 31. 
118 Renzaho Appeal Judgement, para. 238. 
119 Renzaho Appeal Judgement, paras. 237, 242–243. 
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E. Judicial impartiality 

50. The judges of the High Court demonstrated, throughout Uwinkindi’s proceed-

ings, the patience, dignity, respect, and impartiality required of their office, and 
Uwinkindi’s accusations of bias are wholly without merit. Of the specific instances 
of conduct that he claims reflect partiality,120 two were lawful actions taken to main-

tain order and decorum in the courtroom, and the remainder, even assuming they 
are accurately characterized by Uwinkindi, do not meet the threshold for establish-
ing bias. 

51. The High Court judges had an obligation to require that parties follow the ap-
plicable rules of procedure and that they respect judicial directions. Therefore, when 

Uwinkindi’s counsel showed contemptuous behavior by leaving an ongoing hearing 
in an attempt to stall the proceedings, the High Court properly imposed a fine on 
them.121 Similarly, during the 15 January 2015 hearing, the High Court judges 

stopped Uwinkindi’s counsel when he began to argue the merits of an appeal be-
cause, as they correctly observed, that appeal had to be argued before the Supreme 
Court, not the High Court.122 Uwinkindi is therefore is wrong to assert that the 

High Court violated his right to be heard.123 

52. The remaining incidents Uwinkindi cites concern hearings on 5 September 
2013 and 8 January 2015, during which he takes issue with language used by the 

prosecutor during oral arguments before the court, and he appears to argue that 
the High Court should have intervened.124 But he did not request intervention at 
the time. Moreover, even if he had requested intervention, the behavior described 

is insufficient to firmly establish a reasonable apprehension of bias, which is the 

                                            
120 Brief, paras. 51–53, 96–98. 
121 See above, para. 7. 
122 January 2015 MR, para. 22. 
123 Brief, para. 53. 
124 Brief, paras. 50–51, 96–97. 
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standard required by the applicable jurisprudence.125 The Uwinkindi case monitor 
does not report any objectionable language being used during the 5 September 2013 

hearing, nor does the monitor indicate that Uwinkindi made any contemporaneous 
request for the High Court’s intervention.126 As to the 8 January 2015 hearing, the 
monitoring report reflects that while Uwinkindi argued that the prosecutor’s state-

ments showed that he and his counsel were “subject to threats and intimidation,” 
he did not ask the High Court to admonish or impose any sanction on the prosecu-
tor.127 

53. Finally, Uwinkindi’s claim that the presiding High Court judge gave the pros-
ecution more time to speak than him, or prevented him from speaking,128 and thus 

showed bias, was considered and found to be unsubstantiated by the separate bench 
that reviewed his motion for disqualification.129 Uwinkindi has not shown how or 
why this decision violated his fundamental fair trial rights.130 Absent such a show-

ing, there is no basis for this Chamber to second guess the reasoned decision of 
Rwanda’s judiciary.  

F. Non bis in idem 

54. Article 14(7) of the ICCPR states that no one can be tried for an offence for 
which he has already been finally convicted or acquitted. Likewise, the Appeals 
Chamber in Munyagishari found that “the non bis in idem principle aims to protect 

a person who has been finally convicted or acquitted from being tried for the same 
offence again."131 Uwinkindi has not been finally convicted or acquitted for complic-

                                            
125 Šainović et al. Appeal Judgement, para. 181. 
126 September 2013 MR, para. 4. 
127 January 2015 MR, para. 10. 
128 Brief, paras. 60–61. 
129 Annex 24, 16 February 2015 High Court Decision, paras. 5–6. 
130 Brief, paras. 58–61. 
131 Munyagishari 3 May 2013 Appeal Decision, para. 65. 
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ity in genocide. Indeed, Uwinkindi merely points to a decision that refused to con-
firm a charge of complicity in the indictment because of lack of detail.132 For this 
reason, the principle of non bis in idem does not apply here. 

 CONCLUSION 
55. None of Uwinkindi’s claims demonstrate any defect in Rwandan trial proceed-
ings—let alone a fundamental violation of any international fair trial standards. 
Uwinkindi was represented at all hearings when his guilt or innocence was dis-

cussed; his counsel received and continue to receive sufficient remuneration; and he 
is able to request funds for any defence investigations he may reasonably require. 
The remainder of his complaints are similarly meritless. Uwinkindi’s request for 

revocation should accordingly be denied. 

Word Count: 6768 

Dated and signed this 4th day of September 2015 at Arusha, Tanzania. 

 
 
 

___________________________________ 
James J. Arguin 
Chief, Appeals and Legal Advisory Division 
(Pursuant to the MICT Prosecutor’s 26 July 
2012 Interim Designation) 

 

                                            
132 Uwinkindi Confirmation of Indictment, para. 7. 
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