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L. INTRODUCTION

i. This monitoring report pertains to the activities in the Uwinkindi case before the
Rwandan judiciary and the interactions of the monitors appointed by the Mechanism
for International Criminal Tribunals with various stakeholders during the month of
October 2014 (“Reporting Period™).

b

During the Reporting Period, the appointed monitors — Ms. Jelena Gudurié, Prof.
Zbigniew Lasocik and Ms. Xhemt Shebu (individually “Monitor”, collectively
“Monitors”) each made one visit 1o Rwanda.'

3. Six court hearings were held in this period: on 1, 2, 15, 16, 22 and 23 October 2014.
All hearings were held before the full Chamber. Mr. Uwinkindi was in attendance and
was represented by his Lead Counsel Mr. Gatera Gashabana and Co-Counsel Mr. Jean-
Baptiste Nivibizi {“Defence™). The Prosecution was represented by Mr. Jean-Bosco
Mutangana and Mr. Bonaventure Ruberwa (“Prosecution™). At the six hearings, the
Defence presented its submissions in response to the Indictment and the Prosecution
opening statement, alleging both legal and factual defects in the Indictment. The
Monitors followed all hearings with the assistance of the interpreter.

4. The Court will resume on 12 November 2014, when the Prosecution is expected to
reply to the Defence’s submissions.

5. In addition to observing the hearings, the Monitors met with Mr. Uwinkindi, his Lead
. . \ 2
Counsel, and Prosecution Counsel, and examined the Case File.

6. A detailed report on all activities during the Reporting Pericd is provided below,
I DETAILED REPORT
A, First Monitoring Mission

Court Hearing of 1 October 2014

7. The Chamber commenced the hearing by indicating that, as a preliminary matter, it
would examine the matter of protective measures for Defence witnesses. The Chamber
ordered all persons present, except the parties, to leave the courtroom. Following this
order, the Monitor left the courtroom.

8. When the hearing reswmed in public, the Chamber summarised the mafters it discussed
in closed session.® The Chamber announced its oral decision regarding the protective
measures for Defence witnesses. 1t noted that of the 11 witnesses submitted by the
Defence, one witness did not wish to testify without meeting counsel for Mr.
Uwinkindi and two witnesses were not at home when the Registrar sought their

! 'Ms. Shehw’s mission to Rwands was from [ 10 3 Octeber 2014; Ms. Gudurié’s from 14 o 16 October 2014;
Prof. Lasocik’s from 21 to 23 October, 2014. Each Monitor prepared the part of this report corresponding to
their respective mission.

¥ The Monitors met with Mr. Uwinkindi and examined the Casc File with the assistance of the mterpreter.

* The Monitor notes that the summary corresponds to what was recorded in the minutes of the closed session,
which the Monttor reviewed on 2 October 2014, See para. 28 infra.
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information. Pursuant to Article 15 of the Transfer Law,® the Chamber ordered
protective measures for the remaining eight Defence witnesses. Further, the Chamber
ordered the competent authorities to locate the remaining witnesses, ascertain whether
they need protective measures and report to the Chamber.

9. The Defence proceeded to present its opening statement” First, Mr. Uwinkindi
addressed the Chamber, denying all the allegations made by the Prosecution. He stated
that he will present sufficient evidence to prove his case and handed the presenfation to
his Counsel.

10. Counsel for Mr. Uwinkindi summarised the charges in the Indictment objecting to the
specific crimes and the evidence presented by the Prosecution in its opening statement.
The Defence submitted the following preliminary objections: (i) the Prosecution
improperly charged Mr. Uwinkindi with complicity to commit genocide and
improperty added an ailegation in the Indictment that Mr. Uwinkindi failed fo act to
prevent genocide,® and (2) the Indictment and the Prosecution’s opening statement fail
to set cut with appropriate specificity the place and time of the alleged crimes.’

11, The Defence further claimed that the Prosecution improperly added new accusations
during its opening statemnent that are not included in the Indictment, namely that Mr.
Uwinkindi actively sent killers to look for Tutsi. Citing Article 14 of the Transfer
Lav»g8 the Defence maintained that Mr. Uwinkindi has not been informed of these
charges and asked the Chamber to dismiss them. Additionally, citing Article 18 of the
Constitution of Rwanda,” the Defence submitted that the Prosecution may not rely on
the Penal Code of Rwanda for the definition of the crimes of genocide and crimes
against humanity (namely Articles 114-115 and 120-121 of the Penal Code) as the
Code was adopted after the alleged commission of the crimes.'®

12. During the presentation by Defence Counsel, Mr. Uwinkindi sought permission to
address the Chamber and clarify certain issues on several occasions. The Chamber
instructed Mr. Uwinkindi that if he wishes to add to the submissions of his lawyers, he
has to prepare a separate brief.

13. The Chamber adjourned and scheduled the next hearing for 2 October 2014.

* Article 15 of the “Law N'47/2013 of 16/06/2013 relating [sic] Transfer of Cases to the Republic of Rwanda”
{“Transfer Law™), titled “Protection and assistance to Witnesses”, in paragraph ! provides: “In the trial of cases
transferred from the ICTR, the Mechanism or other States, the High Court shall provide appropriate profection
for witnesses and shall have the power to order protective measures similar 1o those set forth in Articies 53, 69
and 75 of the Mechanism Rules of Procedure and Evidence.”

" The Monitor notes that, during jts opening statement, the Defence referred primarily to two documents: the
“Defence Conclusions” filed on 13 January 2014 (also referred to by the parties as “Defence Response Brief to
the Indictment™} and “Supplementary Submissions to the Conclusions” filed on 3 June 2014,

® See Monitoring Report for the Uwinkindi Case (January and February 2014).

7 See Monitoring Report for the Uwinkindi Case (January and February 2014).

¥ Article 14 of the Transfer Law, titled “Rights of an accused person™, in paragraph 3 provides: “[the accused
person shall} [...] be informed promptly and in detail in a language which he/she understands, of the nature and
the cause of the charge against hium™.

® Atticle 18 of the Constitution of the Republic of Rwanda of 4 June 2003, in paragraph 2 provides: “No one
shall be subjected to prosecution, arrest, detention or punishiment unless provided for by laws into force at the
time the offence was committed”,

" See Organic Law Instituting the Penal Code, No, 01/2012/0L of 2 May 2012, Articles 114 and 115 provide
the definition and punishment of the crime of Genocide, respectively. Articles 120 and (21 provide the
definition and punishment of the Crime Against Humanity, respectively, See fns. 12 and 13infra.
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Court Hearing of 2 Ociober 2014

14. At the commencement of the hearing, in response to the Chamber’s enquiry, the
Defence confirmed that they had submifted the list of eight witnesses who were
granted protective measures at the previous day’s hearing, to the Court.

15. The Defence continued fo present is opening statement, highlighting in particular
alleged inconsistencies in the Indictment and in Prosecution witness stalements in
refation to the charges concerning the crime of genocide.

16. While making submissions regarding one of the charged crimes, Mr. Uwinkindi sought
permission to address the Chamber to clarify certain facts. The Chamber noted that Mr,
Uwinkindi’s pleadings were not consistent with the written submissions of his Counsel.
Defence Counsel responded that Mr. Uwinkindi was merely clarifying what is in the
written brief. After the Chamber reiterated that Mr. Uwinkindi’s version of events was
not the same as that of Counsel, Defence Counsel submitted that they would put on the
record the version presented by Counsel.

17. After an adjournment, the Chamber noted that during Counsel’s presentation of only
few pages of the Defence brief, Mr. Uwinkindi had asked to make a number of
clarifications. The Chamber enquired as to whether Myr. Uwinkindi wished to explain
the Tacts himself, noting that it is for the Counse! to make submissions,

I8. The Prosecution asked pernmssion to address the Chamber and enquire as to the
procedure that is being followed with respect to the presentation of the Defence
submissions. Citing Article 133(5) of the Criminal Procedure Code of Rwanda,'! the
Prosecution submiited that Mr. Uwinkindi should present his defence and his Counsel
should assist him. According to the Prosecution, the opposite procedure is being
followed — Mr. Uwinkindi’s Counsel are defending him while he is assisting them.

19. Mr. Uwinkindi responded that he did not understand why the Prosecution is concerned
about the procedure noting that he has already defended himself when the accusations
were read to him. He indicated that he did not know where the crimes have happened
and that the Prosecution is delaying the procedure.

20. The Chamber expressed concern about the structure and length of submissions and
noted that Mr. Uwinkindi should be able to present his position. The Chamber
indicated that the Accused should explain the facts, and Counsel should assist him with
the legal arguments.

21. Defence Counsel responded that while Asticle 133(5) of the Criminal Procedure Code
applies when the accused admits culpability, it is silent when the accused denies the
accusations. Counsel indicated that they did not understand the Prosecution’s
submissions regarding the presentation of the defence as the line and method of
defence is a matter for Counsel and client to determine as a team. Noting that Counsel
have prepared the response to the Indictment, Counsel further submitted that an
accused who is not aware of the law cannot defend him/hersetf.

" Article 153 of the Criminal Procedure Code, titled “Modalities for Conducting the Hearing”, in paragraph 3
provides: “the accused presents histher defence and explaing the circumstances in which he/she commiited the
offense if hefshe pleads guilty™.

Case No. MICT-12-25 5 i4 November 2014
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22. Reiterating that Mr. Uwinkindi has intervened on several occasions and noting that it is
not in the interest of the Defence if there is confusion in relation to their submissions,
the Chamber indicated that Mr. Uwinkindi has to make submissions as to the facts
while his Counsel should submit the legal provisions supporting his arguments.

23. The Prosecution reminded the Chamber that according to Article 153(5), the accused
has to defend himself by addressing each alleged fact said to constitute the charged
crimes, while his Counsel should assist him. Stating that it is a fundamental principle
that the accused must defend himself on the facts, the Prosecution maintained that the
hearing should proceed in the ordinary mammer prescribed in the Criminal Procedure
Code.

24, The Defence responded that Article 153(5) applies only generally to the right to a
defence, and does not prescribe the presentation method of defence submissions.

25. After hearing submissions from the parties, the Chamber decided that firstly, the
Accused will give his position in relation to each of the alleged crimes, and Counsel
will subsequently present the legal arguments.

26. Mr. Uwinkindi continued to present his case. The Chamber drew attention to the fact
that some of the names were protected witnesses and that Mr. Uwinkindi should use
pseudonyms. Mr. Uwinkindi apologised, and stressed the need for his Counsel to make
submissions.

27. Mr. Uwinkindi continued with his submission and answered a number of Chamber’s
enquiries concerning facts relevant to the charges.

28. The Chamber scheduled the next hearing for 15 October 2014,

Review of the Case File on 2 October 2014

29. On 2 October 2014, the Monitor reviewed the Case File in a private room arranged by
the Chief Registrar of the High Court. The Monitor reviewed the following documents;
the minutes of the hearing held on 18 September 2014; the minutes of the hearings
held on I and 2 October 2014; the “Supplementary Submission to the Conclusions”
filed by the Defence on 3 June 2013; and the List of Protected Witnesses filed by the
Defence on 2 October 2014.

Meeting with Lead Counsel for the Prosecution on 2 October 2014

30. Mr. Mutangana, Lead Counsel for the Prosecution, noted that the proceedings in the
Uwinkindi case are at an advanced stage. He indicated that he expected the Defence to
“take time” with the presentation of its detailed response to the Indictment. Mr.
Mutangana anticipated that the Prosecution will make written and oral submissions in
response to the Defence’s opening statement and that it will complete the presentation
of its evidence by the middle of next year.

31, In relation to the presentation of the Defence submissions, Mr. Mutangana noted that

the Chamber decided to proceed in the manner prescribed in the Criminal Procedure
Code.

Case No. MICT-12-25 & 14 November 2014
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32. In relation to the absence of the Monitor in closed session, Mr. Mutangana stated that
no submissions were made by the parties in this regard at the in camera hearing held on
1 October 2014, He noted that pursuant to Article 21 of the Transfer Law,”” the
Monitors may observe in camera proceedings, Mr. Mutangana further noted the need
for a court~-approved mechanism to assist the Monitors with interprefation facilities.

Meeting with Lead Counsel for the Defence on 3 October 2014

33, Mr. Gashabana, Mr. Uwinkindi’s Lead Counsel, raised the issue of Defence witnesses
residing outside Rwanda, indicating that this is one of the key outstanding issues yet to
be resolved with the Ministry of Justice. He explained that the Defence submitted its
requirements with respect to the financial facilities for witnesses residing abroad to the
Ministry of Justice, approximately 18 months ago. The Ministry of Justice did not
agree to these requirements and has not yet responded with a new proposal. He further
explained that the defence remuneration contract signed by Defence Counsel and the
Ministry of Justice stipulates that the issue will be discussed between the parties.

34. Mr. Gashabana stated that the Prosecution has exerted pressure on the team by arguing
that the Defence “wani[s] the State to spend a lot of money”. He stressed, however, that
the Defence 1s seeking to ensure that adequate resources and sufficient time are
allocated to the Defence team in order to guarantee his client’s right to a fair trial. He
further noted that consultations and preparations involving a complex international
criminal trial take significant time and effort.

35. In relation to the proceedings, Mr. Gashabana noted improvements in the procedure in
the Uwinkindi case, citing the Chamber’s decision to give the Defence time to present
its detailed submissions. Mr, Gashabana anticipated that the issue of witnesses residing
outside Rwanda would be a *big test” for the case.

B. Second Monitoring Mission

Court Hearing of 15 October 2014

36. The Chamber opened the hearing announcing that it would continue to hear the
Defence’s comments on the Indictment, specifically on the crime of genocide.

37. As a preliminary matter, Mr. Uwinkindi addressed two issues. First, he expressed his
wish for the media to correct their reporting that people, who had gathered at his house,
were killed by Zmrerahamwe as he had not said thai. Second, he addressed the
Prosecution’s contention that he had failed to meet his obligations as a pastor, and
submitted that that had not been the case.

38. The Chamber indicated that it had no authority over journalists and how they report,
and asked Mr. Uwinkindi to continue with his submissions.

39. Mr. Uwinkindi did not make any further submissions. His Counsel thereafter continued
to address factual allegations in the Indictment.

¥ Aricle 21 of the Transfer Law, tilted “Monitoring of the Proceedings,” in paragraph 1 provides: “The
Mechanism Prosecutor shall have the right to designate individuals to observe the progress of cases transferred
to Rwanda i accordance with article 11bis D) iv) of the Mechanism Rujes of Procedure and Evidence™.

Case No. MICT-12-253 7 {4 November 2014
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40. During Counsel’s submission, the Chamber interjected with several factual questions
addressed to Mr. Uwinkindi directly (e.g., how many people, who had taken refuge at
his house, died) to which he responded.

41, Counsel continued with his submissions concerning facts set out i the Indictment, and
reiterated the argument that certain incidents in the Indictment have not been described
sufficiently to allow Mr. Uwinkindi to defend himself against those charges.”

42. The court adjourned to resume the day after and continue hearing the Defence
submissions.

Court Hearing of 16 October 2014

43, Foliowing the opening of the hearing, the Chamber indicated that it had heard Mr.
Uwinkindi’s comments on the crime of genocide the day before, and that it would
proceed to hear his comments on the charged crimes against humanity that day. The
Chamber specified that Mr. Uwinkindi would initially address the Court, because he
knows exactly what happened, and then his Counsel would make additional
submissions.

44, Counsel indicated that, in relation to submissions made before the Court earlier, he
wanted to supplement them by informing the Court about Mr. Uwinkindi’s moral
beliefs. The Chamber granted Counsel’s request to hand over the supplemental
subrnissions in writing, and he served copies of the submission to the Chamber and the
Prosecution.

45. Counsel then moved to address the crimes charged in the Indictment. Whilst
acknowledging that the Defence completed their submission on the crime of genocide,
he wanted to add a point on that crime before moving to the next. Namely, the
Prosecution stated that the crime of genocide, as charged in the Indiciment, is based on
Articles 114 and 115 of the Penal Code,"‘_ However, the Indictment also refers fo
Article 3(c) of the Convention on Genocide,” which criminalises incitement to commit
genocide. In support of this charge, the Indictment states that Mr. Uwinkindi was
supporting roadblecks and organising people. As these acts do not support the charge
under Article 3(c) of the Genocide Convention, Counsel for the Defence submitted that
they should not be considered.

" See para, 10 supra.

" Organic Law Instituting the Penal Code, No. §1/2012/0L of 2 May 2012, in Artictes 114 and 115 provide:
“Article 114: Definition of crime of genocide The crime of genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group as such,
whether in time of peace or in time of war: 1° killing members of the group; 2° causing serious bodily or mental
harm to members of the group; 3° deliberately inflicting on the group harm caleulated to bring about physical
destruction in whole or in part; 4° taking measures intended to prevent births within the group; 3° forcibly
transferring children of the group to another group. Article 115: Punishment of the erime of genovide Any
person, who commits, in time of peace or I time of war, the crime of genocide as provided in the preceding
Article, shall be liable to Life imprisonment with special provisions.”

'* Convention on the Prevention and Punishment of the Crime of Genocide, adepted by the General Assembly
of the United Nations on ¢ December 1948, in Article Til provides: “The following acts shall be punishable: (a)
Genocide: (b) Conspiracy to commit genccide; (c) Direct and public incitement to comimit genocide; (d)
Attempt fo commit genocide; {e) Complicity in genoctde.”

Case No. MICT-12-25 8 14 November 2014
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46. In response to the Chamber’s invitation to cominent on the Defence’s argument, the
Prosecution asked for the argument to be made writing, to help them better understand
the issue.

47. The Chamber invited written submission on the issue, but also asked Counsel to repeat
the point,

48. Counsel indicated that he would submit wriften arguments in a week. Ie continued his
submisstons stating that — first — the Indictment charges Mr. Uwinkindi with inciting
and directing others to commit genocide, based on Asticles 114 and 115 of the Penal
Code.'® However, it is not Articles 114 and 115 of the Penal Code that criminalise
incitement to commit genocide but rather Article 132." For this reason, the Indictment
is flawed. Secondly, Counsel argued that, for the crime of genocide to be proven, the
Prosecution must show that the accused had specific intention. While the Prosecution
had pleaded material acts such as killings, it cannot prove the crime based only on the
material elements. To prove specific intention, the Prosecution only refers in the
Indictment to other cases before International Criminal Tribunal for Rwanda (“ICTR™)
which found that genocide was committed in Rwanda., However, there is no relation
between Mr, Uwinkindi’s case and those other cases when it comes to establishing
specific intention. According to Counsel, the Prosecution therefore failed to show that
Mr. Uwinkindi had specific intention to commit the crime of genocide.

49. Counsel then argued that the witnesses’ evidence is inconsistent. There are
contradictions in evidence as (o the number of victims and other particulars. Counsel
noted that the Defence addressed this issue the day before.

50. The Chamber then invited Mr. Uwinkindi to “defend himself” on the second crime —
extermination as a crime against humanity.

51. The Prosecution interjected before Mr. Uwinkindi proceeded, and stated that the
Defence should be using the new ferm for the charged crime against humanity that was
adopted by law.

52. Counsel objected indicating that the Prosecution based the charged crime against
humanity on Articles 120 and 121 of the Penal Code.'® However, despite the new term

" Qee . 14 supra.

” Organic Law Instituting the Penal Code, No. G1/2012/0L of 2 May 2012, Article 132 Othier acts punished
as the crime of genocide, crimes against humanity and war crimes “Without prejudice to other provisions of
this Organic Law relating to attempt and criminal participation, the following acts shall be punished by penalties
provided under this Chapter: 1° an order, even when not followed by the commission, to commit any of the
crimes provided under this Organic Law; 2° a proposal or an offer to commit a crime and the aceepiance of such
a proposal or offer; 3° incitement, either by speech, image or writing, to commit such a crime, even when not
followed by the commission; 4° conspiracy to conumit a crime, even when not followed by the commission; 5°
abetment to comimit a erime, even when not foliowed by the commission; 6° the fact of knowing the existence
of conspiracy © commit such an offence or that of acts which constitute the start of its commission and omitling
to act 48 far as one is personally able to prevent its completion or put an end to it; 7° atfempt to commit a
crime.”

' Organic Law Instituting the Penal Cade, No. 01/2012/0L of 2 May 2012, Article 120: Definition of the
crime against humanity “The crime against humanity means any of the following acts when committed as part
of a widespread or systematic attack directed against any civilian population because of is national, paolitical,
ethnic or religious affiliation: 19 murder; 2° extermination [Monitor’s note: the Penal Code — in Kinyarwanda -
uses the term kurimbura for extermination; see paras. 36-57 infra); 3° enslavement; 4° deportation or foreible
transfer of population; 5% imprisonment or other severe deprivation of physical liberty in vielation of law, 6°

Case No. MICT-12-23 g 14 November 2014
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for the charged crime against humanity, which had been promulgated by law before the
Indictment was issued, the Prosecution used the old term. In so doing, the Prosecution
did not respect the provisions of Article 20 of the Rwandan Constitution,’ as well as
Article 15 of the International Covenant on Civil and Political Rights.”® Counsel added
that the Prosecution cannot now rectify that mistake, and asked the Chamber to take a
decision on the issue of the new ferm for the crime.

53, The Chamber stated that it would take a decision on that issue in due course. It then
invited Mr. Uwinkindi to continue to “defend himself” on the second c¢rime, and to tell
the Court about the actions he had been accused of.

54. Mr. Uwinkindi stated that the crimes against humanity have been expanded in the new
Code. He added that the Prosecution should specify the time frame of the crimes as
there is no temporal precision in the Indictment. The Prosecution just gave a certain
time frame which only shows, according to Mr. Uwinkindi, that the Prosecution does
not know when the acts were done. Nor did the Prosecution specify the number of
victims (e g. they said, many people died).

55. The Chamber instructed Mr. Uwinkindi to limit his submissions to the facis of the case
and not to address legal issues. In particular, the Chamber asked Mr. Uwinkindi to start
with his explanation as to what happened at the roadblocks, then to continue with
events of 7 and 8 Aprl and address all other evenis individually., During Mr.
Uwinkindi's submissions, the Chamber interjected with specific questions {e.g., how
many roadblocks existed, where were they, where he was on a cerain date). Mr.
Uwinkindi denied personal, direct knowledge of and participation in the events. Noting
Mr. Uwinkmdi’s right to deny direct knowledge of and participation in the events, the
Chamber invited him to provide information he had heard from others about those
events.

torfure; 7° rape, sexval slavery, forced prostitution, forced sterilization, or any other form of sexual vielence of
comparable gravity; 8° persecution against a person on political, racial, national, ethnic, cultural, religious
grounds or any other form of discrimination; 9% enforced disappearance of persons; 16° the crime of apartheid;
11° other inhwinan acts of a similar character intentionally causing great sufforing, or serious injury to mental or
physical health.” Article 121: Punishment of the crime against humanity “Any person who commits a crime
against humanity provided under ftems 1°, 29 3°, 6°, 7° and 9° of Article 120 of this Organic Law shall be
liable to life imprisonment with special provisions. Any persor who commifs a crime against humanity provided
for under items 4°, 59, 8%, {0° and [1° of Article 120 of this Organic Law shail be liable to a term of
imprisonment of ten (10) years to wwenty five (25) years. When the crime against humanity provided under
paragraph 2 of this Article is accompanied by inhuiman and degrading ireatments, the offender shall be Hable to
iife imprisonment with special provisions.”

" The Constitution of the Republic of Rwanda, in Article 20, provides: “Nobody shall be punished for acts or
omissions that did not constitute an offence under national or international law at the time of commission or
omission. Neither shall any person be punished with a penalty which is heavier than the one that was applicable
under the law at the time when the offence was committed.”

* International Covenant on Civil and Political Rights, in Article 15, provides: “1. No one shall be held guilty of
any criminal offence en account of any act or omission which did nof constitute a criminal offence, under
national or international faw, at the time when it was commiited. Nor shall a heavier penalty be imposed than the
one that was applicable at the time when the criminal offence was committed. If, subsequent to the comimission
of the offence, provision is made by law for the imposition of the lighter penalty, the offender shall benefit
thereby. 2. Nothing in this article shall prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles of law recognized by
the community of nations.”
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Imprompin meeting with Mr. Uwinkindi’s Lead Counsel during court break

56. During the court break, the Monitor approached Mr. Gashabana, Mr. Uwinkindi's Lead
Counsel, to clarify her understanding of his submissions on the new term for the
charged crime against humanity. Mr. Gashabana explained that, previously, the
charged crime was called isembatsemba whereas the new Penal Code titles it
furimbura,”! both as crimes against humanity. While the new Penal Code provides for
the crime of kurimbura, the Prosecution charged Mr. Uwinkindi with [frsembatsemba,
despite the Indictiment being issued afier the new Penal Code had been adopted.

57, Mr. Gashabana expressed his view that, if the new Code provides for a new crime and
the Prosecution charged the accused with the old crime, it is irrelevant whether the
elements of the two crimes are identical or whether the change concerns only the titie
of the crime. Mr. Gashabana explained that the Prosecution now asked the Chamber to
treat this as a minor error and to simply start referring to the new crime as the one
charged.

Court Hearine of 16 October 2014 (continued)

58. After the break, Mr. Uwinkindi continued with his comments on the incidents charged
inn the Indictment.

59. Once he completed his submissions, the Chamber invited Counsel to make any further
submissions.

60. Counsel continued to address certain factual defects in the Indictment, reiterating that
the Prosecution, in providing only a time frame in the Indictment — from 7 April 1994
until the middle of May 1994 — failed to clarify when the crimes were committed.

61. Following the conchlusion of Counsel’s submission, the Couri indicated that it would
proceed to deal with the issue of two defence witnesses who had asked for protective
measures, and ordered everyone to leave the courtroom apart from the parties. The
Monitor accordingly left the courtroom.

Review of the Case File on 16 October 2014

62. After the hearing, the Monitor sought and obtained access to that day’s hearing minutes
from the Registrar.

63. Paragraphs 64-70 infra include information from the closed session.
64, [REDACTED]

65. [REDACTED]

66. [REDACTED]
67. [REDACTED]

68. [REDACTED]

*! See the term in Kinyarwanda in Article 120 of the Penal Code in fn. 18 supra.
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69. [REDACTED]

70. [REDACTED]

Meeting wirh Mr. Uwinkind! and his Lead Counsel on 16 QOciober 2014

71. At the meeting, Mr. Uwinkindi raised several issues concerning his conditions of
detention.

72. Mr. Uwinkindi reported that he had flu for a week. The medical doctor saw him on that
day, before court, and promised medication the same day. However, Mr. Uwinkindi
had not received any medication,

73. As a general comment, Mr. Uwinkindi noted that conditions of detention had
deteriorated after the previous Prison Director Mr. Murenzi left, and gave several
specific examples in support of this statement.

74. Mr. Uwinkindi said that the cells at the Special Enclosure of the Prison™ are no longer
cleaned. He explained that, in 2011, the Priscn administration appointed a special
person {another prisoner) to help the detainees of the Special Enclosure with chores
(cleaning, ironing, preparing breakfast). This is because the detainees of the Special
Enclosure are busy preparing their cases and submissions before the Court, which does
not leave them time to attend to chores. Upon his appointment, Mr. Murenzi continued
with this arrangement. With the new Prison Director, however, this arrangement has
ceased, approximately two weeks earlier, and the Prison administration has not
provided any reasons for this. In Mr, Uwinkindi’s view, the cessation of assistance
affects not only his fair trial rights, but also his wellbeing. First, attending to chores
minirnises the time he can dedicate to the preparation of his defence case. Second, as
he 1o longer has the assistance to prepare breakfast before court, and he is not provided
with any food or drinks, including water, during court hearings — the first meal he has
in the day is after the hearing adjourns and on his return to the Prison, usually after 2
p.n.

75. Mr. Uwinkindi further indicated that he cannot fully enjoy his freedom of religion.
While he goes to church every Sunday he is unsatisfied with the way the detainees are
treated. As an example, Mr. Uwinkindi stated that the detainees are no longer allowed
to speak with the pastor. The Previous Prison Director allowed the detainees to talk
with, and confess to, the pastor albeit with a guard present nearby (to which the
detainees did not object) but, according to Mr. Uwinkindi, this is no longer the case.

76. In relation to food, Mr. Uwinkindi reported that the Prison administration no longer
allows his family members fo bring him additional food such as fruit. This is a
particular concern to him as he receives fruit as part of prison meal roughly once a
month, despite the prison menu defailing that fruit is to be provided on daily basis.

77. Concerning his right to visits, Mr. Uwinkindi stated that he has no private space to talk
with his friends and family when they visit, Similarly, Mr. Uwinkindi reported that,
despite the newly butlf premises for visiis, there is no privacy for his meetings with

7 . . . . . . . ‘ N .
2 Special Enclosure is a separate section of the Kigali Central Prison (Nyarugenge Prison} (“Special Enclosure
and “Prison”, respectively) where Mr, Uwinkindi, as well as other detainees whose cases have been referred to
Rwandan courts, are held.
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Counsel. Mr. Uwinkindi added that the prison administration does not respect the fixed
time for visits by friends and family. During the tenure of the previous Prison Director,
the total time for visits was 30 minutes but the Director would allow additional time, if
there were facilities. Now, the guards arbitrarily allow shorter times for visits, between
3 and 20 minutes.

78. The Monitor notes that the new facility for visits is a roofed, but open, gazebo-type
siructure with no fitted doors and windows, located right outside the Special Enclosure
in a communal area within the Prison compound. Tt provides neither sound msulation
nor visual cover from passers-by i.e. other prisoners, guards and visitors.

79. Mr., Uwinkindi is also concerned that the new Prison Director is from a military
background. According to Mr. Uwinkindi, he introduced himself as Lieutenant
Colonel.

80. Mr. Uwinkindi reported that, on 10 October 2014, the detainees of the Special
Enclosure asked to meet the new Director but they received no response.

81. On 5 September 2014, the spokesperson of the Prosecution visited the detainees. They
discussed with him Rwanda’s commitments towards referred detainees. According to
My, Uwinkindi, the Prosecution spokesperson responded that Rwanda would respect
their national laws rather than its undertakings made before the ICTR in connection
with the referral proceedings. Mr. Uwinkindi indicated that this statement caused great
concern among the detainees whose cases have been referred to Rwanda.

82. Mr. Gashabana, Mr. Uwinkindi’s Lead Counsel, joined the meeting at a later time,
before Mr. Uwinkindi discussed trial refated issues. Mr. Uwinkindi raised one such
issue but, upon consulting Counsel, indicated that it is premature to report the issue at
this stage. He will raise the issue again is due course, if necessary.

C. Third Monitoring Mission

Court Hearing of 22 October 2014

83, At this hearing, the Defense continued the presentation of ifs response to the
Indictment and the Prosecution’s opening statement.

84. Mr. Uwinkindi raised several 1ssues.

85. First, he submitted that several witnesses have provided identical testimonies. He
referenced a series of such testimonies, and suggested that this shows that the witnesses
have been coached.

86. The Chamber required that from now on if there would be any claim or statement of
the Defence proper written submission has to be made,

37. Second, Mr. Uwinkindi claimed that the witnesses have testified about facts they have
heard about rather than facts they had first-hand knowledge of. This meant that the
wimesses were secondary sources of information rather than primary.

88. Third, Mr. Uwinkindi gave a number of examples of witness statements which indicate
that they were translated from other languages to Kinyarwanda although the witnesses
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who gave the statements spoke only Kinyarwanda, To address this argument, the
Prosecution explained that these statements were made to investigators who did not
speak Kinyarwanda,

89. Finally, Mr. Uwinkindi stated that the supporting documents to the Indictment did not
in fact support the charges against him, and gave an example to illustrate this argument.

90. After the break, Counsel continued with the presentation of the Defence’s written
response to the Indictment, and systematically addressed many alleged contradictions
m the testimonies of particular witnesses.

Court Hearing of 23 October 2014

91. The hearing started with the submissions of Mr. Uwinkindi’s Counsel who continued
presentation of the Defence’s written reply to the Indictment.

G7. At a certain point, an issuc emerged suggesting that a protected witness had been
assigned two different pseudonyms. While noting that certain psecudonyms were
assigned by the ICTR and others by the Court in Rwanda, the Prosecution undertook to
verify the issue and accordingly mform the Court at the next hearing,

93. Upon conclusion of its submissions on the Indictment, the Defence informed the Court
that it would present evidence of 72 witnesses in support of its arguments, as well as a
map of the crime scene. The Chamber requested the Defence to submit a ist of its
witnesses fo the Progecution and the Chamber.

94, As a separate issue, the Defence underlined that it did not receive funding for locating
witnesses, nor for contacting wiinesses who live abroad. As the unavailability of
resources affects equality of arms between the parties, the Defence asked the Court to
support its efforts in obtaining appropriate funds. The Chamber instructed the Defence
to address any financial requests to the Government, not to the Chamber.

95, The Prosecution asked for additional time to prepare a reply to Defence submissions in
response to the Indictment.

96. The Chamber scheduled the next hearing on 12 November 2014, at 8.30 a.m.

jll. CONCLUSION

97. The Monitors remain available fo provide any additional information, at the
President’s direction.
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