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I. Jean de dieu Kam uhanda respect fully requests that the Presid ent, or a Single

Judge des ignated by him, issue a decision reclassifying certain ex parte material in his

casco

2. Wh en Mr. Kam uhanda filed his first pleading with the Mechanism on 30

March 20 15, he was advised tha t a case number had a lready been opened for his case

with the Mechan ism in 2013. His pleading recei ved Registry seq uential document

number #430, indicating that 429 pages of material was already on file in his case.

3. The Registry subseq uently informed Mr. Kamuhanda' s counsel, Peter

Robinson. that he could not have acc ess to the 429 pages of material because it was

classified as ex parte .

4 . On 29 Ju ne 20 15, Mr. Robinson wrote to the Registrar, asking to be informed

of the identity of the fil ing party and pursuant to what Rul e the material was filed,l Th e

Registrar acknowledged rece ipt of the letter, but neve r responded to the req uest.

5. Mr. Kamuhanda now requests that the President, or Single Judge, review the

material and order reclassification so that Mr. Kamuhanda can have access to it .

6. Mr . Kamuhanda has no information of the natu re of the material , but cannot

imagine any ci rcumstances in which material concerning his case should be kept from

him at this stage of the case.

7. Giv en the absence of any othe r apparent reason for judic ial act ivity in his case,

Mr. Kamuhan da suspects that the ma terial may be relat ed to reques ts for variat ion of

protective mea sures of witnesses to allow closed session testimony and/or confid ent ial

statements to be disclosed to a State or third party pursuant to Rule 86 .

8, Rule 86( H) provides that

A judge or bench in another jurisdiction, parties in another jurisdiction
authorised by an appropriate judicial authority, o r a victim or wi tness for whom
protective measures have been ordered by the ICTY, the ICT R, or the Mechan ism
may seek to rescind, vary, or augme nt protect ive measures ordered in proceedings
before the ICTY, the ICT R, or the Mechan ism by ap plying to the President of the
Mechani sm, who shall refer the ap plicati on to a Single Judge or to the C hamber
remaining se ised of the proceed ings.

9, Nothing in this Rule indicates that the proceed ings are to be ex parte.

I A copy of the letter is attached as Annex "A".
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10. It is an important principle for the Mechanism that the defence be a party to

any appl ications pursuant to Rule 86(11).2

11 . The defence has an important interest in being heard when variance of

protective measures is sought regardless of whether the witness was called to testify by

the prosecution or the defence . For example, in the case of prosecu tion witnesses, the

defence may be concerned if the witness referred by name to a person who late r became a

protected defence witness. and may suggest redact ion where appropriate.

12, Where a protected prosecution witness consents to testify in anothe r

jurisdiction without protect ive measure s, the defence may be prompted to request that the

witness co nsent to rescission of his prot ecti ve measures in his case, thus promoti ng his

right to a public trial and facilitating making the arch ives of the Mechanism more

transparent.

13. Knowledge that a prosecutio n witness is giving evide nce in another

proceeding ma y also assist the defence in discovering new facts that cou ld fonn the basis

of a request for review o f a co nviction.'

14. Fina lly, the defence can be of genuine assistance to the applicant by ca lling to

its attention other rele van t evidence that the applicant may wish to consider that

contradicts or impeac hes the requested testimony of a prosec ution wi tness.

15. Mr. Kamuhanda accepts that there may be situations where redactions in a

Ru le 86(H) application may be appropriate, but he cannot imag ine any situation where

the fact of the appli cat ion must be wi thh eld from the defence .

16. There are three aspects to a motion pursuant to Ru le 86(H)- the identity of

the witness whose material is sough t, the identity of the individual who is the subject of

the investigation or proc eeding for which the testimony is sought, and the identity of the

State seeking disclosure .

2 Public decisi ons have been issued on some Rule 86(11) applications before the MICT: In Re
N/akirutimO/la 1'/ al, No. MleT- 12-17, Decision in Respectto Jacques Mungwarere :sMotions to Access
Materials ( 18 January 20 13) at para. 15; In Re Bugosora et al, No. M1CT-12-26, Decision in ReJ{Ject of/he
Request fo r Access 10 Materials Concern ing Pascal Simbikangwa (21 January 2013) at para. 10;
Prosecutor v Gatete , M ICT - 13-42. Decision in Respect to the Application fo r Variation ofProtective
Measures ( 15 May 2013) at para. 13
} See, for example, Niyitegcka v Prosecutor , No. MICT-12- 16-R. Decision on Niyitegeka 's Requ est / or
Review and Assignment ofColmsel (13 July 2015) at para. 12
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17. There is never any justification for withho lding the identity of the protected

witn ess whose testimony or evidence is sought, since the defence already knows the

identity of the witnesses in his or her case .

18. There ma y be justification for redacting the name of the subject of the

investigation or the proc eeding if the moving part y can make a showing that disclosure of

that information to the defence may prej udice ongoing investigations or affect the

security interests of the State.' That may depend on the stage of the proceedings. and

would be subject to chan ge if an investigation resulted in public proceedings, for

example.

19. There ma y a lso be justificat ion for redact ing the name of the Stale i f there are

so few Rwandans in that State that disclosing the fact that the State is inve stigat ing

crimes from Gik omero may easily lead to the ide ntity of the subject of the investigat ion.

On the other hand, reda cting the name o f Rwanda as the requesting State wou ld serve no

purpose since it wou ld not reveal the ide ntity of the subjec t of the investigation .

20. In ea ch of the three aspects d iscussed above, there is no justificat ion

whatsoever for the ma tter being heard entirely ex parte.

21. The ICT R has held that as a general rule , applicat ion s must be filed inter

p artes, Such a ru le finds its expres sion in the general pri nciple of audi atteram partem .

Ex parte proceedin gs should be entertained only where disclosure to the other party or

part ies would be likely to unfairly prejudice either the par ty making the ap plicat ion or

some persons involved in or related to that applica tion.l

22. The ICTY has a lso held that ex parte proceedings should be entertained only

where it is thought to be necessary in the interests of justice to do so as disclosure wo uld

be likely to prejudice the party making the application or some other person ."

~ See, for example, Rule 7 1(C)
~ Prosecutor v Karemera et 1.11, )10;0. ICT R-98-44- PT, Decision on Motion to Unseat Ex Parte Submiss ions
and 10 Strike Paragraphs 31.4 and 49 fro m the Amended Indictment (3 May 2(05) at para. 1 \ ~ Prosecutor
v Kuremera et al, No. ICT R·98-44.T, Decision on Motions to Exclude Tes timony of Prosecu tion Witness
AD£ (30 March 2006) at para, 8; Prosecutor v Koremoro et at, No. ICT R· 98-44·T, Decision on Defence
Motion for em Order Requiring Notice of Ex Parte Filings and 10 Unse al (I Prosecution Conftdenttul
Motion (30 May 2006) at para. 2; Prosecutor v Kuremera et 01, No. ICT R-98-44-T, Decision on
Nstrorera 's Ex Parte Motion fo r Order for lnterv..iew of Defence Witnesses NZI , NZl, and NZ3 ( 12 July
2006) at para. 6
l> Prosecutor v. Blaskic , No.:IT· 9S· \4· R. Decision 0 11 Defence 's Request fo r Relief 'With Regard 10 Ex Parle
Filing! (20 Novembe r 2006 ) at p. 4

480

1

No. MICT- 13-33 4



23. At the International Criminal Cou rt, it has been held that ex parte proceedings

are only to be used exceptionally when they are truly necessary and when no other lesser

procedures are ava ilabl e. Even when an ex parte proc edu re is used, the other part y should

be notified and its legal basis should be explained. unless to do so would risk revealing

the very thing that requ ires protect ion." The exi stence of decisions issued in ex parte

proceedings shall be made known to the publ ic, unless spec ifically ordered postponed by

the Chamber upon a showing of good cause. "

24. It is there fore respectfully requested that the ex parte material in Mr .

Kamuhanda' s case be recla ssified as inter partes and that to the exte nt that good cause is

shown that parts of the material be with held from the defence, the filing party should be

ordered to file redacted versio ns.'l

Word count; 1794

Respectfully submi tted,

PEr m ROBINSO:-l
Counsel for J~ de dicu Kamuhanda

7 Prosecutor v Lubanga , No. ICC-Q II04-Q I/06, Dec ision on the Procedures to he Adopted fo r ex parte
Proceedings (6 December 2007) at para. 12
8 Prosecutor v Lubon ga , No. ICC-O II04-01106, Decision Establishing General Principles Governing
Applications 10 Restrict Disclosure pursuant to Rule 8/(2) and 81(4) of the Statu te (19 M ay 2006 ) at para.
27; ProU CI11or v Lubanga , No. ICC-O I104-0 I106 , Judgment on the Prosecutor '.1' Appeal ofthe Decis ion 0/
Pre-Trial Chamber I ent itled "Decision Establish ing General Princip les Governing Applications 10
Restrict Disclosure ...( 13 October 2006) at para . 67
9 Should the ex parte material in quest ion be something other than Rule M6-re lated materi al, the President
or Judge is requ ested to review the material and consider its reclassification in light of the genera l
principles set fonh in paragraphs 21· 23 above .

479

1

No . MICT-13-33 5



1

No. MICT- 13-33

ANNEX "A"

6

478



PETER ROBINSON
Def ence Counsel

E-mail: pclcrfa.peterrobinson.com

29 June 20 15

Mr. John Hocking
Registrar
Mechanism for International
Criminal Tribunals
AleC Compl ex
P.O. Box 6106
Arusha, Tanzania

Re: Prosecutor v Jean de dieu Kamuhanda
MICf No. 13-33

Dear Mr. Hocking,

In my capac ity as counsel for Jean de d ieu Kamuhanda before the M ICT, I am
writing 10 requ est some information abo ut docume nts that hav e been fi led in the
Kamuhanda case.

When Mr. Kam uh anda filed his first p lead ing with the M ICT in 20 15, it received
the Regist ry number of 430-434, indi cating that 429 pages of material had already been
placed in his M ICT file , which had been opened in 20 13. Whe n I inquired of the
Registry , I wa s info rmed that the 429 pa ges were classi fied as ex parte.

I wo uld like to know who the fil ing party was and pursuant to w hat Rule the
material was filed . i.e. Rule 86 , or general subject matter of the filing . Th is explanat ion of
the genera l nature of that material will enable me to determine whether to co ntac t the
fili ng party or file a motion for reclassification of that material so that Mr . Kamuhanda
and I can have access to it if appropria te .

Thank you very much for your consideration of this reques t.

Respect fully submi tted,

PETl 'R ROB~SO~

C()unse! for Jean de dicu Kumuhanda
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