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Introduction

I. On I July 2015. Jean de Dicu Kamuhanda (r'Applicant") filed a mot ion (vMmio n" ) I seeking

new modalities for contact with protected witnesses in his case! o r. in the alternative.

permi ss ion to intervie w former Prosecut ion Witness GAE as part of an investigation into

possible new facts that ma y warrant a review of his convi ction J .

2. The request for new modalit ies for contac ting protected witne sses is based. inter alia , on the

grounds that the current protective measures in force arc out -date d and do not conform to
. 4

current practices.
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3. The alternative reque st to interview GAE is based on the Applicant' s unsubstantiated belief

that •·...Witncss GAE may have informa tion co ncerning the giving of false: testimony at Mr.

Kamuhanda' s t riul ,"~

4, The Prosecutor subm its that neither reque st IS sufficiently j ustifi ed and. in the resu lt. the

Motion should be dism issed.

Submissions

The Applicant \ l'l'tJUCM to vory the Decision on Protective Measures is not Justified

5. The Applicant requests, without provid ing a legal basis or sound factual justificat ion. the

variation of the Decis ion on Protective Mc-asllres6 issued in the Knmuha nda case which

regulated the procedure for co ntacting protected persons by Defence Co unsel in that case

and. writ large, request s the establishment by the Mecha nism o f a global regime regulat ing

the contact of protected witnesses that would eliminate j udicial supervision of contact and

ITh.. PrOW ClltllT \ ', Jean J.. l h ..u h umuhulIJo.l Case No. Mlcr· I3· J3. Mono n for Decis ion on Contact with i' ersoos
Bmeliling from Protective ~ I C ;I \Ure\ , I July 20 IS (Mnlion).
: Motion. paras 1.3 and 6
"Motion. paras . 1) .13.
• Motion. paras. 5·7
S Motion. paras. t 2. 13
• I'rw ecu/(Jr \'. h amuhu" J" , Case No. ICTR·99·5().1, Decision on the Prosecutor 's Motion for Protective Measures
for Wilnesses.7 July 2000 (Dcci vion on Protective Measures)
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transfer the responsibility of procuring \v'itncss COil sent from the calling party to the- Witness

Support Section.7

6. First. the Prosecutor joi ns issue with and adopts paragraphs II to 15 of the Rule 31(B)

submissions til ed by the Registrar in this matler.s Contrary to the Applicant' s assertion that

the protective measures in issue arc out-dated and do not conform to current practice, the

Registrar correctly notes that it is contemporary practice for a calling party to maintain a role

in obtaining the consen t ofa witness both at the ICTR and ICC.9

7. Second, the Prosecut or submits that j udicial oversight is particu larly important and necessary

to regulate contact with protected persons in concluded cases, post-appeal. Protected victims

or witnesses have a right to privacy and deserve closure, which can only be guaranteed by

j udicial supervision. An appl icant' s right to protected persons or the information they hold is

not absolute and it is only through j udicial regulation that an appropr iate balance can be

struck.IOThe judic ial regulation in closed cases serves to guarantee privacy by ensuring first,

that requests to interview ,1 protected person are sufficiently j ustified and, second, that the

person consents 10 the interview.

7 Motion paras 5.7 and I I
I The Prose cutor \' Kamu ha nda MICT· 1) ·Jj , Registrar' s Rule 31{ B) Submission Follow ing the Order for
Submissions of 8 Jury20 15, filed 23 July 20 IS, paras 11·15
, Ibid para 15 andfil J3 and 14
10 Sec Prosecut or \'. JlaJiJovi}, Case No.lT-01-48·AR73, Decision 011 the Issuance of Subpoenas, 2 1 June 2004,
Declaration of Judge Shahabuddeen. para.... An analogy can also be drawn here between variation of protective
measures to permit access to confldennal material, and the requested access to a protected witness; in either case the
Chamber or Judge has discretion to strike a balance between the competing rights. For this proposition see Bagosora
v. Prosecutor, Case No. ICTR·98-4I ·A, Decision on Augustin Ngirabatwarc' s Merion for Disclosure of
Conf idential Material Relating to Witness DBN, 8 June 2010, paras. 10-12 (citing Prosecutor v, RuJumJo, Case No.
ICTR·200 1·70-A, Decision on Georges A.N. Rutaganda Motion for Access to Confidential Material of Witness
CSU from Rukundo Case, 18 February 20 10. para. 10; RIIIU1{unda v. Prosecutor , Case No. ICTR-96-3-R, Decision
on Rutaganda's Appeal Concerning Access to Confidential Materials in the Kararncra Case, 10 July 2009, para. 10;
Zi~iran,l'lr'(1:f) v. Pros ecutor. Case No. ICTR·0 1·73·A. Decision on Michel Bagaragaza ' s Motion for Access to
Confidential Material, 14 May 2009. para. 7.); 8a1{osor" v. prosecutor, Case No. ICTR·98-4 I·A_ Decision on
Augustin Ngtrabatware's Motion for Disclosure of Confidential Material Relating to Witness DAK. 23 July 2010,
paras. 10·1 1; Kamuh<lflll(l v, Prosecutor, Case No. ICTI{ ·99·54A·R, Decision on lldcphonsc Nizcyimana's Motion
for Access to Transcripts and Exhibits (Confidential), 15 April 201 1, para, 3: Prosecutor v. Niyitegeka , Case No.
ICTR-96-14-R, Decision on Request for Disclosure, II June 2007, para. 5; Prosecutor v, Nyiramosuhuko et. aI,
Case No. ICTR-98-42-A, Decis ion on Jacques Mungwarcre's Motion for Access 10 Confidential Material, 17 May
20 12, para. 10 ("IDJisclosure of the Confidential Requested Material to any third party ... requires a variation or
rescission of the protective measures in effect") : Simit Appeal Judgement, para. 21-1 ; N"lelili,: Appeal Judgement.
para. 79
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g. Third. it should be noted that the le TY and ICC decisions cited by the Applicant in

paragraph 9 of the motion II concerned cases that were in active investigat ion or trial where.

for purposes of e fficiency. it may not be practica l to seck judicial authorisation every time a

party needs to interview a witness of the adverse party in the course of proceedings. In the

extant application there arc no crim inal proceedings before the Mechanism against the

Applicant justifying unre gulated access to protected witnesses.

9. In view of the foregoi ng. the Prosecutor submits thai the Applicant has fa iled to show

sufficient cause why the protecti ve measure in force should be varied.

The Applicant '.\- request to interview GAt' isnot sufficientlyjustified

10. The Applicant seeks permission to interview GAE. whom he belie ves has information

concerning the giving of false information to OTP investigators and false testimony at triaJ. I ~

Neither the objective basis of this belief nor any detail of the nature of information GAE may

allegedly have is provided. Additionally, the Applicant omits to state when he first became

aware of the existence of this alleged information and why it was""t available to him at trial

or on appeal. The Prosecutor submits, in the premises, that the Applicant has not advanced

sufficient j ustification warranting the unnecessary intrusion of GAE's privacy.

11. While the Applicant' s right to information or evidence during the trial or appeal phase is

conceded, the Prosecutor submits that Ibis right should not he absolute and must be

counterbalanced by a protected witness' right to privacy, particularly once the case is closed

post-appeal,1) For the Applicant to succeed therefore there must he a showing that the

potential information being sought from a protected witness was not otherwise available ­

with due diligence • at trial or on appeal; has the prospects of meeting the "new fac t '

threshold for Review under Rule .46 and, that the interview is necessary to avoid a

miscarriage of justice. In sum, the Applicant must show that he is not merely embarking on a

fishing expedition.U 'In c Prosecutor submits that it should only be upon satisfaction of these

II Motion fn 10 and I I
12 Merion para 13
U See supra fn 10
14 An analogy can be dra....n here between this kind of request and a request for the Mechanism to fund an
investigation for purposes of generaun g unspecified evidence for II Rule 11 5 submission of add itional evidence. In
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requirements that the witness consent envisaged in the order for protective measures should

be sought.

12. With regard to the avail ability o f (iAE during tr ia l, it is u matter o f record that the OTP

disclosed his redac ted statement to the Kamuhanda defence on 8 November 2000 and the

unrcdacted version on 31 July 200 I, prior to trial commencement. At a m inimum, the

Applicant knew oft he existence of this witness. his identity and evidence since 200 1 and had

the opportunity 10 inte rview him bUI failed or neglected to do so.

13. Second. it is also a ma tter of record that during the Rule 115 Appeal Chamber hearing of 18

May 2005, the Kamuhanda defence profTered the now discredited testimony of witnesses

GAA and GEX in which they sought 10 malign GA E by suggesting he was a co-conspirator

in suborning perjury l5, It is eq ually on reco rd that the Kamuhanda de fence interviewed ­

withou t Chamber authorisa tion- GAA and GE X as ea rly as August 2003 prior to procu ring

their recantat ion sta tements whi ch were used for the Rule 115 hearing on appeal and would

have had a simi lar opportunity to inte rvie w GA E about what he knew, but failed or neglected

to do so." In sum, th e App licant now see ks to impermissibly rem edy his fa ilings a t tria l or

on appeal by seeking to interview GAE,

14. Regarding the potent ia l o f the antic ipated information from GAE mee ting the Rule 146

threshold for review, the Prosecutor submits thai there is insufficient de ta il in the Applica tion

for the Judge to assess the prospects o f success , bUI notes that on the face of it the

info rmation sought from (JA E wou ld appear to be add itiona l ev ide nce o f matters al ready

litigated at tria l and o n appea l, rather than new informat ion of a fact that was not in issue

du ring the proceedings. Kamuhanda advanced the defence - found to be withou t merit- a t

trial, on appea l and on revi ew tha t prosecution witnesses fabricated evidence aga inst him.

This Applica tion appears to be yet another attempt to obta in additiona l ev idence from GA E

the tatter scenario the Appea ls Chamber has requ ired the applicant to show that he had specific informalion to be
investigated and thai the specific information was not available at trial and could not have been discovered at trial
through due d iligence: See (i jl(' /lmhi l .\'i \' Till! I'roSI!01/ur ICTR-O I-6A-6-l-A, 2 1 October 2005 paras 12 -I S. citing.
Prosecutor \' Nahimana c l aI IC TR-99-52-A, 3 May 2005 p.5
I' 1:.1.1/11 l1h(l//(/" v Prosecutor T I H,OS .OS· C losed Session- pages 10 to 68
10 Prosecutor v ,,",'.fho1!0: u l<:ll< ·200 7·9 1·T, Judgement, 7 July 2009, paras 188· 189
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of issues sufficiently canvassed at tria l and on appea l. in c irc umstance s where Ill: waived the

right to interview GAE nt the time.

15. Finally. there is absolutely no showing by the Applicant that a miscarriage of jus tice would

result from a de nial of his applica tion. At best, the Applicant seeks j udicia l authorisatio n to

impermissibly embark 0 11 what appears to be a fi shing expedition. which should be denied.

16. In view of the foregoing, the Prosecut or submits that permission to interview GAE be den ied.

without prejudice 10 the Applicant renewing his reque st with suffic ient justificat ion . Should

the Judge however be disposed 10 granting permission for the requested interview of GAE.

the Prosecu tion undertakes to seck the necessary consent and, if ob ta ined, to make

arrangements for the inte rview in the terms stipulated in the Decision on Protecti ve

Measures.

Co nclusion

17. For the reason s se t out above the Prosecutor requests that the Moti on be denied in its entirety.
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