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1. Th e Appeals Chamber should re ject Kamuhanda's appeal.! The

Single J udge correctly found that the ma tter was already disposed of by the

ICTR Appeals Chamber's 19 May 2005 decision.a which Kamuha nda now

seeks to re-litigate for the third time.

A. S tate ment of fa ct s

2. On 19 May 2005, the ICTR Appeals Cha mber ordered an
investigation, under ICTR Rules 77(C) a nd 91(B), as to wh ether certain

persons, including witnesses GAA and GEK, should be cha rged with

contempt or having given fal se testimony {Invest igation Dccisionj.e Under

the Rules, the ICTR App eals Chamber had two options as to who should

condu ct t he invest igations : the Prosecutor or a n amicus curiae. The ICTR

Appeals Chamber chose the Prosecutor-c-emphasizing that he had
"discretion to take the eventual steps and measures whi ch he deems

necessary a nd appropriate under the circumstances."!

3. The Investigati on Decision was rendered during the Kamuhanda
appeal proceeding s afte r the ICTR Appeals Cha mber had heard addit ional
evidence from the defence a nd rebuttal evidence from the prosecution . One

of t he defence witnesses was GAA. This witness lied! to t he ICTR Appeals

Chamber by false ly reca nting hi s trial evidence and claiming that he had
cons pired with witness GEK to fabricate evidence a ga inst Kamuhanda .e

I Ka muha nda's Appea l of Decision on J urisd ict ion to In vest igate Prosecution Witness GE K,
15 October 2015 (Appeal).

2 Decision on Motion for Appoin tm ent of Amicus Curiae Prosecutor to Invest igate
Prosecution Witness GEK, 16 September 2015 (Impugned Decision).

3 T. 19 May 2005, pp . 50-51.

4 T. 19 May 2005, p. 51.

5 Th e ICTR Appeals Cha mber rejected GAA's recantation as contrad ictory , implausible,
and ult ima tely not credible and upheld h is t rial evidence, Kamuhanda Appeal J udgement,
paras. 216 et seq. Moreover, GAA later ad mitted that his recantation wa s fal se. Prosecutor
v. GM , Ca se No. ICTR-07·90-R77-I, J udgement and Sentence. 4 December 200 7, para . 5.

6 Kamuhondo Appeal J ud gemen t, paras. 212 et seq.
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The prosecution r ebutted GAA's a ttempted reca ntation through witness

GEK's testimony who, in addition to rejecting GM's claims, t estified that

[REDACTED] h ad asked her to fal sely recant her trial t estimony."

4. Following G EK's testimony, the Kamuhanda defence asked the ICTR

Appeals Chamber to ca ll [REACTED]. The ICTR Appeal s Chamber,
however , denied the request because it was not convinced that their

testimony wou ld be helpful.e

5. Th e ICTR Appeals Chamber then rendered t he above mentioned

Investi gati on Decision, reque sti ng the Prosecutor to take the steps he

deemed necessary and appropr iate to investigate the issu es that a rose

during the additiona l evidence hearing.v

6. Since the Appeals Chamber rendered its Investiga tion Decision ,

Kam uhanda h as a lready twice a ttempted to re-liti gate it. He requ ested that

the prosecutor be taken off the investigation 10 or forced to take specific
measures which Ka muhanda hoped would assist his case.u On both

occasions, the ICTR Appeals Cha mber rejected Kamuha nda's requests and

1 T. 19 May 2005, pp. 2 et seq. (closed and ope n session) (The presen t re sponse is filed
confidentially, because the details about the persons who approach ed GE K are only
revealed in GEK's closed session testimony).

' T. 19 May 2005 , p. 50; see also the established ju rispru dence that if a witness's te stimony
on one matter is shown to be untrue, the witness ca n st ill be relied on for the remainder of
his or her testi mony, see e.g., Prosecutor v. Elizaphan Ntakirutimana et aI., Ca se Nos.
ICTR-96-10-A and ICTR·96-17·A, J udgement, 13 December 2004 , paras. 132, 182, 254;
J uvenol Kajelijeli v. the Prosecutor , Case No. ICTR-98-44A-A, J udgement, 23 May 2005,
para . 167.

9 T. 19 May 2005, pp . SO-51.

10 Conclus ions en replique a la req uete du procureur su r Ie fondement de l'article 75 F
(Conclus ions), p . 4 ; Decision on Jean de Dieu Kamuhanda's Request Related to Prosecu tion
Disclosure a nd Specia l Investigation, 7 April 2006 (7 Apri l 2006 Decision), para . 6.

I I 7 April 2006 Decision, para . 6; Decision on Request for Review, 25 August 2011 (Review
Decision), pa ra . 64.
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affirmed that the Prosecutor wa s in cha rge of the investigation and had

discretion as to which measures he took.»

7. The matter curre ntly before the Appea ls Cha mber represents

Kamuhanda's third a tte mpt to re-litigate the Investigation Decision and to

remove the prosecutor from the investigation .

B. Stan d a r d of r eview

8. The Appeals Chamber will only overturn a decision on jurisdiction if

the decision contains "a specific er ror of law or fact invalidating the decision

or weighed re levant considerations or irrelevant considerat ions in an

unreasonable manner ."13 Kamuhanda has fai led to show any such error in

the Impugned Decision.

C. Argument

9. Kamuhanda correc tly accepts that the ICTR Appeals Chamber 's

decisions retain their validity before the MICT.I4 Indeed, the jurisprudence

is clear that parties are not allowed to re -litigate a matter tha t has a lready
been decided .w The only exception is a request for recons ideration.w Such

a request only succeeds where "new material circumstances h ave arisen

12 7 April 2006 Decision , pa ra . 7; Review Decision, para. 65.

13 Prosecutor u. Ante Gotouina et al., Case No. IT-06-90-AR72 .1, Decision on Ante Gotovina's
Inte rlocutory Appeal a gai ns t Decision on Several Motions Challenging J uri sd ict ion, 6 J une
2007, para . 7 (setting out th e sta nda rd of review for decisions on jurisdiction).

H Appeal, para. 49; see also Impugned Decision. para . 10. fn. 12.

1f>See for example, Prosecutor u. J uoenal Kajelijeli, Case No. ICTR-98-44A-A, J udgement,
32 May 2005, para . 202; Prosecutor u. Ny iramasuhuko et 01., Case No. ICTR -97-21.T, J oint
Case No. ICTR-98-42.T, Decision on Nyira ma suhuko 's Motions for Sepa rate Proceedings,
a New Trial, and Sta y of Proceedin gs, 7 April 2006, paras. 81·84; Prosecutor u. Si mon
Bikindi, Case No. ICTR·200 1-72.PT, Decision on th e Amen ded Indictm ent and the Taking
of a Plea Based on the Sa id Indict men t, 11 May 2005, para . 3.

\ 6 Kam uh anda a ppear s to acknowledge th is at pa ra . 53 of his Appeal.
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that did not exist at the time of the original decision or where the decision

was erroneous and has ca used prejudice or inju stice to a party."!"

10. But Kamuha nda neither filed a motion for reconsideration nor did he

ever show that new material circumsta nces exist or that the Investigation

Decision was erroneous and caused him prejudice.

11. In particular, it is neither a new nor a material (re leva nt)

circumstance that [REDACTED] have information about their relationship
with GE K.18 First , the circumstance wa s not relevant for the Investigation

Decision . In that decision the ICTR Appeals Chamber ruled who should run

the investigation. Kamuhanda provides no expla nation as to why the

Appeals Chamber's decision to select the Prosecution for that task would

have hinged on the existence of a parti cular piece of evidence - the

information available from [REDACTED].

12. Second, the ava ilability of [REACTED] evidence is not new but was

squa rely before th e ICTR Appeals Chamber when it made its decision .

Indeed, it even made a ruling on [REDACTED] pote ntial denial of GEK's
allegations, fin din g that it would not "be at all helpful in asse ssing the
credibility of the P rosecut ion's rebuttal witnesses".19 That Kamuhanda has

now, te n years after the fact , reconfi rmed that [REDACTED] indeed den y

having sought to influence GEK is not a new circumstance.

D. Con c lu sion

13. In conclus ion, Kamuhanda's third request aimed at circu mventing
and re-Iitigating the Investigation Decision- as well as two previous ICTR

17 Callixte Nzab onimana u. Prosecut ion , Ca se No. ICTR.9B.44D.AR7bis . Decis ion on
Callixte Nzabonima na's Interlocutory Appeal on th e Order Rescinding th e 4 March 2010
Decis ion and on the Motion for Leave to Appeal th e President 's Decision Dated 5 May 2010,
20 September 2010 , para. 13.

18 Contra Appeal, pa ra s. 44·4 6.

19 T. 19 May 2005, p. 50.

4

699



Appeals Chambe r decisionsw-chas no legal basis . The Single Judge
committed no error when finding tha t the ICTR Appeal s Chamber's

Investigation Decision had already disposed of the matter. Kamuhanda's

appeal should be denied.

Word count: 1283

Da t ed at Arusha t h is 23 rd d a y of October 20 15

...S\~ \1<.- \'-'\'-
Steffen Wirth
Appeals Co u nsel

20 See above para . 6 .
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